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LIABILITY OF ELECTION OFFICERS 
TO ACTIONS FOR NEGLECT OF DUTY 
AT ELECTIONS. 





In reference to the liability of a judge to 
a civil action for an act done by him in exer- 
cising his judicial functions, Martin, B., ob- 
served, in Scott v. Stansfield,! that ‘*‘ the 
American case cited, Yates v. Lansing,? puts 
this matter upon its proper foundation, and 
states that which is both sound law and goo.l 
sense in reference to it.’’ In reference to 
the subject of this paper we shall follow the 
example of Baron Martin, by referring, in 
the first place, to the law as laid down in the 
United States. Writing in the Southern Law 
Review, Cooley, C.J., thus states the result 
of the decisions:—‘‘The case of judges of 
election is one in which duties to the public 
and to individuals are so united and com- 
bined that the question of remedy is often 
one of no little difficulty. The duty to hold 
the election, to manage it fairly, and to re- 
ceive the votes of all qualified electors, is one 
imposed for the general interest of the state, 
and concerns its highest welfare. But its 
performance also concerns the individual; 
for the privilege of taking part in the electo- 
ral machinery of the State is supposed to be 
of great value to every elector, and, from the 
time of Ashby v. White,* it has been regarded 
as settled law that an action for damages 
might be maintained for a wrongful refusal 
by the officers to receive the elector’s vote. 
The differences in the decisions have related 
to the circumstances under which the suit 
might be brought. If, as is the case in some 
States, the oath of the elector is made the 
test of his right to vote, it is conceded that 
an action will lie if the oath is taken, and 
the vote refused;* and in some States 


1L. R. 3 Ex. 224. 

25 Johns. 282. 

sz Ld. Raym. 938; s. c., 1 Smith’s Ld. Cas. 246. 

4 Spraggins v.Houghton, 3 Ill. 377; State v.Robb, 17 
Ind. 536; Gillespie v. Palmer, 20 Wis. 544; People v. 
Pease, 30 Barb. 588; Goetchins v. Mathewson, 61 N. 
Y. 420. 
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it is held that, if the right depends on 
qualifications of which the election offi- 
cers must judge, they will, nevertheless, 
be liable for a refusal to receive the vote, 
though no corruption be charged against 
them.° But in other States the usual protec- 
tion which is given to judicial officers is ex- 
tended to these, and they are held liable for 
depriving the elector of his privilege only 
where malice or corruption is charged and 
established against them.® In this last case 
the whole subject, is fully and carefully ex- 
amined, and the authorities analyzed. 

‘*But the mere failure or refusal to receive a 
vote when offered is only one of many ways 
in which an elector’s right to have a voice in 
an election may be defeated. The following 
may be suggested:—The defeat of an elec- 
tion by the officer’s failing to take some nec- 
essary preliminary action. Permitting illegal 
votes to control the election. Destruction of 
the ballots after they are received. False- 
ly returning the result, whereby the majority 
are deprived of their rights. In every one of 
these cases the legal voter who has sought to 
exercise his privilege and has failed, or 
who, after exercising it, has had his action 
nullified by the election officers, has suffered 
palpable wrong, the same in sort and Gegree 
as when his individual vote is wrongfully re- 
jected. But there is no precedent of an ac- 
tion for an individual injury of this sort. 
The precedents go no further than this: to 
fix upon the election officers the duty, to the 
individual, to register his name—if registry is 
required—at the proper time and place if he 
presents himself, and to receive his vote if it 
is tendered when the polls are open for the 
purpose. Any further duty which these offi- 
cers owe is a duty to the aggregate public,and 


5 Lincoln .v. Hapgood, 11 Mass. 355; Henshaw v. 
Foster, 9 Pick. 312: Capen v. Foster. 12 Pick. 485: 
Blanchard v. Stearns,5 Metc. 298; Harris v. Whit- 
comb, 4Gray, 433; Jeffries v. Ankeny, 11 Ohio, 272; 
Monioe v. Collins, 17 Ohio St. 665; Anderson v. Milli- 
ken, 9 Ohio St. 568. 

6 Jenkins v. Waldron, 11 Johns. 114; Wecherley v. 
Guyer, 11 S. & R. 35; Gordon vy. Farrar, 2 Dougl. 
)Mich.) 411; Peavey v. Robbins, 3 Jones, 339; 
Caulfield v. Bulloch, 18 B. Mon. 494; Miller v. Ruck- 
er, 1 Bush, 135; Chrisman v. Bruce, 1 Duv. 63: 
Wheeler v. Patterson,1 N. H. 88; Turnpike v.Champ- 
ney, 2 N. H. 199; Rail vy. Potts, 8 Humph. 225; Be- 
vard v. Hoffman, 18 Md. 479; Elbin v. Wilson, 33 Md. 
135: Friend v. Hamill, 34 Md. 298: Pike v. Megoun, 
44 Mo. 492. See State v. Daniels, 44 N. W. 383, and 
Goetchins v. Mathewson, 61 N. Y. 420. 
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the injury which one citizen suffers from fail- 
ure to perform it is the same with that suffered 
by every other citizen similarly situated, and, 
therefore, as in the case of public offenses 
which touch the general public alike, the neg- 
lect can not support an individual action. If 
an election has actually taken place, and the 
officers attempt to deprive the person elected 
of his office, by false returns or otherwise, the 
law will afford him a remedy for the recovery 
of the office. But if an election has been 
prevented, it is not supposeds possible to as- 
certain what the result would have been had 
it taken place, and, consequently, no individ- 
ual redress is possible. The public is 
wronged, and, in a legal view, only the pub- 
lic. It has been said in a recent treatise of 
accepted value that ‘the liability of a public 
officer to an individual for his negligent acts 
or omissions in the discharge of an official 
duty depends aitogether upon the nature of 
the duty as tv which the neglect is alleged. 
Where his duty is absolute, certain and im- 
perative, involving merely the execution of a 
set tatk—in other words, is simply ministeri- 
al—he is liable in damages to any one special- 
ly injured, either by his omitting to perform 
the task, or by performing it negligently or 
unskilfully. On the other hand, where his 
powers are discretionary, to be exerted or 
withheld according to his own judgment as to 
what is necessary and proper, he is not liable 
to any private person for a neglect to exercise 
those powers, nor for the consequences of a 
lawful exercise of them, where no corruptio® 
or malice can be imputed, and he keeps with- 
in the scope of nis authority.’ But, if this is 
correct as a general rule, it is subject to a 
great many exceptions ; for, as is above shown, 


there are many cases in which the duty is ab- | 





solute, certain, and imperative, and is also | 


ministerial, in which no action will lie, be- 
cause the duty is exclusively public. The 
case of election officers defeating an election 
is a conspicuous instance; the voters who 
lose the opportunity to deposit their ballots 
are allowed no private right of action, though 
their damage is the same, in kind and degree, 
with that of voters whose ballots are wrong- 
fully refused when the polls are open. The 
reason we have already stated to be this: that 
the duty to prepare for and hold an election 


7 Shear. & Redf. on Neg., § 156. j 
a 


is a public duty exclusively, while the duty to 
receive ballots when the polls are open is one 
severally due to each individual elector.”’ 
Turning now to the English decisions, we 
find it laid down by Lord Holt, in Ashby v. 
White,* and subsequently by the House of 
Lords,® that the functions of a returning of- 
ficer at elections are merely ministerial; al- 
though previously, in Barnardistone  v. 
Soame,!° in which the House of Lords, af- 
firming the judgment of the Exchequer 
Chamber, held that an action could not be 
maintained against a returning officer for 
having falsely and maliciously made a double 
return, North, C. J., held him to be a judge 
as to declaring the majority, and therefore 
not liable, although he acted with fraud and 
malice. But the true principle seems to have 
been laid down in Cullen v. Morris,“ where 
Lord Tenterden said: ‘*The returning officer 
is toa certain degree a ministerial one, but 
he is not so to all intents and purposes; 
neither is he wholly a judicial officer—his du- 
ties are neither entirely ministerial nor wholly 
judicial, they are of a mixed nature. It can 
not be contended that he is to exercise no 
judgment, no discretion whatsoever in the ad- 
mission or rejection of votes; the greatest 
confusion would prevail if such a discretion 
were not to be exercised. On the other hand, 
the officer could not discharge his duty with- 
out great peril and apprehension, if, in con- 
sequence of a mistake, he became liable to an 
action.’’ And he there held that in an action 
against a returning officer for refusing a vote, 
the malice of the defendant is an essential in- 
gredient to support the action.!2 And as ob- 


Smith’s Leading Cases, probably the breach 
of so plain a duty as that of the officer to re- 
ceive the vote would in itself now be deemed 
sufficient evidence to support an allegation of 
malice, if such be necessary.4*> In Clem- 


| 
| served in the note to Ashby v. White, in 


81Sm. L. C. 

96 Cobbett’s Parl. Hist. 314. 

106 How. St. Tr. 1095. 

11 2 Stark. 587. 

22 See, also, Tozer y. Child, 7 E. & B. 382; Fergu- 
son v. Earl of Kinnoul,9 C. & F. 289; Pease v. Chay- 
tor, 3 B. & S. 628. See, as to penalties and punish- 
ments for misconduct, the statutes 13 & 14 Vic., ch. 
69, sec. 108, and 35 & 36 Vic., ch. 33, sec. 11; and as 
to their effect see Pryce v. Belcher, 3 C. B. 866; 4 Id. 
866; Pickering v. James, L. R.8C. P. 509. 

13 See, also. Brasyery. Maclean, L. R. 6 P. C. 398, 
406; Rogers v. Dutt, 13 Moo. P. C. C. 286; Hackney, 
| SLL. T. (N. 8.) 79. 
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entson v. Mason, a returuing officer was 
held liable in an action for assault com- 
mitted in the wrongful removal of the 
plaintiff (one of the candidates) from a poll- 
ing place. 

As regards presiding officers, we have an 
express decision that the duties cast upon 
them by the Ballot Act are ministerial. 
In that case it was held as follows: The Bal- 
lot Act, by implication, imposes a duty prima 


facie on the presiding officer at a polling 


station during an election to deliver to the 
voters voting-papers bearing the official mark 
appointed under the act for the election, and 
to be present during such election at the poll- 
ing station, so that the voters, before depos- 
iting their voting-papers in the ballot-box, 
can show to him the official mark on the back 
of such papers in accordance with the statute. 
For breach of these duties, being merely min- 
isterial, an action will lie by a party aggrieved 
—e. g., who has thereby lost the election 
through votes given to him being void for 
want of the official mark, without malice or 
want of reasonable care on the part of the 
defendant. If a clerk be appointed by the 
returning officer to assist at the polling-sta- 
tion, the presiding officer may by the act de- 
pute to such clerk so much of his duties as he 
thinks fit, with certain specified exceptions. 
For the acts of commission or omission of the 
clerk in the performance of the duties so del- 
egated, the presiding officer will not be re- 
sponsible,inasmuch as he does not appoint the 
clerk, and the relation of ‘master and servant 
does not exist between them.” 





CHATTEL MORTGAGES IN INDIANA. 


In Blystone v. Burgett, 10 Ind. 28, (1857), 
which was replevin by the mortgagee for a yoke 
of oxen, it appeared in evidence that a mortgage 


M4 L, R. 10 C. P. 209. 

ls As regards the effect on elections of irregularities 
committed by returning officers, see Grant v. M’Cal- 
lum, 14 Ir. L. T. & S. J. 159, and other cases cited in 
Blake’s Ballot Act, 2d Ed,, Introd. xiv.; and as to 
when they will be visited with the costs of a petition, 
see Drogheda, 9 Ir. L. T. R. 161; Athlone, 2 O’Mal. & 
Hard. 190; Wigtown, Id. 230, 281; Mayo, Id. 194, 192; 
Haverfordwest, L. R. 9 C. P. 720; Hackney, 31 L. T 
(N. 8.) 69. 

16 Pickering v. James, L. R. 8 C. P. 489. 

17 And see, further, as to irregularities committed 
by presiding officers, and as to their effect on elec- 

ons, Woodward y. Sarsons, L. R. 10 C. P. 7338. 





of the oxen, made in good faith and for value, 
was executed and acknowledged in Cumberland 
County, Illinois, where both parties resided, and 
recorded within four days thereafter in the re- 
corder’s office of that county. ‘The mortgage was 
silent as to the possession of the property. The 
mortgagor retained possession, brought the oxen 
to Indiana, without the knowledge or consent of 
the mortgagee, and sold them toa person from 
whom the defendant derived his title. A de- 
mand had been duly made for the oxen. It was 
held that the plaintiff could not recover. The 
opinion is not very perspicuous. The corrt say 
that the fact that the mortgagor had possession 
when he sold the oxen, was no obstacle to the 
mortgagee’s recovery, as the bona fides of the 
moitgage was admitted on the trial. They say 
that ‘ta chattel mortgage was unknown at com- 
mon law,” and that to adopt the presumption in- 
dulged in Titus v. Scantling, 4 Blkf. 89,(1835) ,that 
the common law is in force in a sister State, 
would be to destroy the plaintiff's title at once. 
‘But this rule,”’ say the court, ‘presuming the 
existence of the common law in force in a sister 
State, is very much shaken, if not entirely over- 
thrown, by later authorities. See Shaw v. Wood, 
8 Ind. 518, and the authorities there cited.”* What 
the presumption should be under the later author- 
ities is not stated in the opinion. Had the laws 
of [llinois been read in evidence, showing that the 
mortgage had been duly recorded, the court say 
they would have had no difficulty, under the de- 
cision in Offutt v. Flagg, 10 N. H. 46, in sustain- 
ing the validity of the mortgage. The court, in 
the course of the opinion, say: ‘‘The mortgagee 
had no right of possession until condition broken ; 
and it is doubtful whether he had then without a 
judicial proceeding. Yently, (the mortgagor), 
was still the owner in possession, and nethjng in 
the mortgage provided how that possession 
should be taken from him.” 

Prior to 1838 there was no statute in Indiana 
authorizing or requiring the recording of chattel 
mortgsges. Prior to that date, therefore, the va- 
lidity of such mortgages as to third parties, was 
tested by common law rules and the statute of 
frauds. In Jordan v. Turner, 3 Blkf. 309, (1833), a 
chattel mortgage was recognized as a _ valid obli- 
gation at common law. According to that au- 
thority, a chattel mortgage is a sale of the goods. 
and a conveyance of the title to the mortgagee 
upon condition, and becomes an absolute interest 
at law if the condition be not performed. And it 
was because the mortgagor no longer held the le- 
gal title, that the property was not subject to levy 
upon an execution against him, but the creditor’s 
remedy was by bill in equity. Id. In Blakemore 
v. Taber, 22 Ind. 466, it was inadvertently stated 
that under the statutes of Indiana, chattel mort- 
gages stand upon the footing of mortgages of real 
estate, in respect of the title remaining in the 
mortgagor and the mortgagee having merely a 
lien, but the statement was corrected,and the doe- 
trine of Jordan v. Turner re-asserted in Broad- 
head v. McKay, 46 Ind. 595. In Jordan y. Tur- 
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the mortgagor’s possession, were levied upon to 
satisfy an execution in favor of a third party, and 
the mortgagee sued in replevin. The court held 
that the case was governed by the statute of 
frauds and said: ‘As to the possession of mort- 
gaged goods, a mortgage stands on the footing of 
‘other conveyances of personal things, and posses- 
sion must accompany the conveyance,unless there 
is some contract or circumstances, by which the 
mortgagor can retain the possession consistently 
‘with the eontract.’’ The plaintiff offered no evi- 
dence to explain the mortgagor’s possession and 
the mortgage was, therefore held void as against 
the execution creditor. In Case v. Winship, 4 
Bikf. 425, (1837), it was decided that when the 
mortgage is silent as to possession, the mortgagee 
is entitled, as between him and the mortgagor, 
to immediate possession, and parol evidence is 
inadmissible to prove an agreement allowing the 
mortgagor to retain possession until condition 
broken. The delivery of the property is not es- 
sential to the validity of the mortgage as between 
themselves, but the right of the mortgagee to pos- 
session was an incident to the contract, and nec- 
essary, as the law then stood, for his protection 
against the supervening claims of third parties. 

It is evident from the foregoing that the statutes 
for the registration of mortgages were not enacted 
for the purpose of creating new, or enlarging 
existing rights of the parties to the mortgage as 
between themselves. When the mortgage is si- 
lent on the point, the mortgagee is still entitled to 
possession. Broadhead v. McKay, supra. He 
may foreclose by judicial proceedings or take pos- 
session and sell without suit, at public vendue and 
on reasonable notice. Id. If, notwithstanding 
the mortgage has been duly recorded, the mort- 
gagor is permitted, either by the terms of the 
mortgager or the authority of the mortgagee, to 
retain the property and dispose of it without ap- 
plying the proceeds to the discharge of the mort- 
gage debt, the mortgage will be held fraudulent 
against the mortgagor’s creditors as at common 
law. Jordan v. Turner, supra; N. A. Ins. Co. v. 
Wilcoxson, 21 Ind. 355; Mobley v.Letts, 61 [d. 11; 
Carter v. Fately, 67 Id. 427. And whether the 
mortgaged property be in the possession of the 
mortgage, or in the possession of the mortgagor 
under a mortgage duly recorded, the equity of re- 
demption may be sold on execution at the suit of 
a third person. For this purpose the officer may 
temporarily take possession of the property, but 
the purchaser will not be entitled to it, except 
upon complying with the conditions of the mort- 
gage. 2R.S. 1876, p. 207, sec. 436; Landers v. 
George, 49 Ind. 309; Olds v.Andrews, 66 Ind. 147. 

The statute of 1838 above mentioned, simply 
provided that every chattel mortgage should be 
acknowledged or proved, and recorded within 
twenty days after its execution in the recorder’s 
office of the county in which it was executed. The 
statute of 1852, now in force, is as follows: ‘Sec. 
10. No assignment of goods by way of mortgage 
shall be valid against any other person than the 
parties thereto, where such goods are not deliv- 
ered to the mortgagee or assignee and retained by 








him, unless such assignment or mortgage shall be 
acknowledged as provided in ease of deeds of con- 
veyance, and recorded in the recorder’s office of 
the county where the mortgagor resides within 
ten days after the execution thereof. Sec. 11. 
Every such mortgage shall be considered as re- 
ce ded from the time it shall be left at the proper 
recorder’s office for that purpose.’’ 1 R. 8. 1876, 
p. 505. 

It has been held generally that a mortgage 
takes effect from its delivery, and not from its 
date, when not then delivered. Hoadley v. Had- 
ley, 48 Ind. 452; Milliken v. Ham, 36 Id. 166. 
But in Woodbury v. Fisher, 25 Ind. 387, and Ev- 
ans v. White, 53 Id. 1, it was more precisely held 
that a mortgage does not become a lien until its 
delivery and acceptance by the mortgagee, or his 
agent in that behalf. In the former case, a mort- 
gage of real estate was signed, acknowledged and 
recorded, without the knowledge or consent of 
the mortgagee. Before ne accepted it, a judgment 
was recovered against the mortgagor, which, by 
law, at once became a lien upon the real estate. 
Held, that the lien of the judgment had priority 
over that of the mortgage. 

In Stonebreaker v. Kerr, 40 Ind. 186, a chattel 
mortgage was in fact executed on April 15, 1867, 
and recorded in the proper office within ten days 
thereafter, but by mistake of the scrivener, the 
mortgage and acknowledgments bore date April 
15, 1865. After the recording, and while the mort- 
gage stood unsatisfied of record, the mortgagor, be. 
ing in possession, sold a part of the property, and 
the mortgagee brought suit against the mortgagor 
and purchaser for foreclosure and sale of the 
property. Held, that he might prove, by parol, 
the true date of execution in order to bring him- 
self within the protection of the statute. In Hol- 
man v. Doran, 56 Ind. 358, the question arose on 
the trial as to when a chattel mortgage, upon which 
the plaintiff relied to recover, was left at the re- 
corder’s office to be recorded, and he offered to 
prove the fact by parol, and the court excluded 
the evidence. The ruling was held erroneous for 
the reason that there is no law of the State re- 
quiring the recorder to make any record, or even 
memorandum, of the time when such a mortgage 
was left at his office for record. 

It is well settled as a general proposition that if 
a mortgage of goods be not recorded within ten 
days after its execution, or be recorded in a coun- 
ty other than where the mortgagor resides, the 
record of the mortgage is not con: t-uctive notice 
for any purpose, and, in such case, actual notice 
of the contents of the mortgage would not affect 
third parties. Sidener v. Bible, 43 Ind. 230; Mc- 
Cord v. Cooper, 30 Id. 9; Lockwood v. Slevin, 26 
Id. 124. In MeTaggart v. Rose, 14 Ind. 230, a 
chattel mortgage was recorded after the ten days 
had expired, and the mortgagor remained in pos- 
session until default, at which time the mortgagee 
took possession of the goods and sold them, pur- 
suant to the provisions of the mortgage, for re- 
imbursement. Soon after, an execution was is- 
sued against the mortgagor and levied on the 
goods in the hands of the purchaser. It not ap- 
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pearing that when the mortgagee sold the goods, 
the mortgagor was indebted to other parties, it 
was held that the sale was valid, and the goods 
not subject to the execution, notwithstanding the 
registration was a nullity. 

In McCord v. Cooper, supra, a duly recorded 
chattel mortgage described the goods simply as 
‘three yoke ot oxen.’? The mortgagor remained 
in possession until after default, and then sold 
part of the oxen to a party who had no actual 
knowledge that they were affected by the mort- 
gage, and under whom the defendant bought 
them, without actual notice of the mortgage. 
The mortgagee brought replevin for the cattle so 
sold. It was held that the description was so 
vague and indefinite as to furnish no constructive 
notice to the purchaser that the cattle sold were 
a part of those intended to be covered by the 
mortgage; and for that reason the plaintiff ws 
not entitled to recover. The court, after stating 
that the effect of the registry was to give con- 
structive notice of the instrument as registered, 
asked, and left unanswered, the question, whether 
the registry had any further effect? 

In Gilchrist v. Gough, 63 Ind. 576, 8 Cent. L. J. 
166, a mortgage upon real estate was executed to 
secure a debt of five thousand dollars; but the re- 
corder in recording it, by mistake, wrote five hun- 
dred instead of five thousand, so that the record 
of the mortgage showed an indebtedness of only 
five hundred dollars. Held, that as against a sub- 
sequent mortgagee who had, when taking his 
mortgage, no knowledge of the mistake, the mort- 
gage was entitled to priority over his, only to the 
extent of five hundred dollars, on the ground that 
he was chargeable with notice of such matters 
only as appeared on the face of the record. The 
same reasoning would seem to apply to a chattel 
mortgage. In Stonebreaker v. Kerr, supra, the 
court say: **But persons who have examined the 
record and found a mortgage recorded more than 
ten days after,the date thereof. may be misled by 
the date into the supposition that it was not re- 
corded within ten days after its execution, in- 
asmuch as the date is prima facie the time of its 
execution. They must, however, be supposed to 
know the law, and to know that the date may not 
be the true time of the execution of the mort- 
gage.’’ In this way the court held the purchaser 
constructively charged with notice of the true 
date of execution. The same line of decision 
would, it seems, charge him with notice of the 
time when the mortgage was left for record. 

In Duke v. Strickland, 43 Ind. 496, the decision 
in McCord v. Cooper, supra, was expressly over- 
ruled. In that case, a mortgage was executed on 
ten acres of growing wheat and duly recorded. 
The land was sufliciently described. The mort- 
gagor clandestinely harvested and threshed the 
wheat and removed and sold it to the defendants, 
who bought it in the usual course of trade, and 
with no knowledge in fact of its having been 
mortgaged. Suit in trover by the mort- 
gagee against the purchaser. ‘ The mort- 
gage,”’ say the court, ‘‘vested the title in the 
growing wheat in the mortgagee, and the record- 





ing of it created constructive notice to the ap- 
pellee. We do not think that the change which 
the wheat underwent changed the property so as 
to divest the title of the mortgagee. Under the 
rule as settled in the cases referred to, the appel- 
lant would have the right on the trial to prove by 
parol that the wheat purchased by the appellee 
was the same wheat that was mortgaged.”? The 
same rules were enforced in Burns vy. Harris, 66 
Ind. 536, and Ebberle v. Mayer, 51 Ind. 235. é 

A mistake in the description of real estate will 
be corrected as against a subsequent judgment- 
creditor (Sample v. Rowe, 24 Ind. 209), but not 
as against the assignee of such judgment who 
buys the judgment for value without notice of the 
mistake. Flanders v. O’Brien, 46 Ind. 284. Such 
mistake will be corrected as to a junior mortgagee 
who takes his mortgage merely as security for an 
antecedent debt. Busenbarke v. Ramey, 53 Ind. 
499, overruling in effect, Work v. Brayton, 5 Ind. 
396 ;but not ifthe junior mortgage is taken in con- 
sideration of an extension of the time of pay- 
ment. Gilchrist v. Gough, supra. These decisions, 
resting upon equitable principles, would seem to 
be equally applicable to mistakes of description in 
chattel mortgages where such mortgages had 
been duly recorded. 








NEGOTIABLE PAPER — AGENCY — RE- 
STRICTIVE INDORSEMENT. 


FIRST NATIONAL BANK OF CHICAGO v. RENO 
COUNTY BANK. 





United States Circuit Court, District of Kansas, 
June Term, 1880. 


1. Two bills of exchange, belonging to the plaintiff at 
Chicago, were indorsed for collection to a bank at Atch- 
ison, Kansas, and by said Atchison bank to a bank at 
Kansas City, Missouri, and by the latter to defendant, a 
bank at Hutchinson, Kansas: Held, that they remained 
the property of plaintiff, all the indorsements being re- 
strictive. 


2. An indorsement on a bill of exchange, directing the 
drawee to pay to another, “on account of” the indorser, 
or “for collection,” is a restrictive indorsement, the ef- 
fect of which is to restrict the further negotiability of 
the bill, and to give notice that the indorser does not 
thereby give title to the bill, or to its proceeds when col- 
lected. 


3. Although there may bé no privity between the own- 
er of the bill and the last indorsee, yet, if the latter 
collects the bill, be is bound to pay the proceeds to the 
owner, and the latter may recover in assumpsit, on the 
ground that the defendant has property in his posses- 
sion which belongs to the plaintiff, and refuses to pay 
the same over. 


Mot'on for new trial. © 

McCrary, Circuit Judge: 

This cause was tried before the court at the No- 
vémber Term, 1879, and resulted in a judgment 
for the defendant. At the request of Judge Fos- 
ter, before whom it was tried, the motion fora new 
trial has been argued before the full bench. 

The facts are as follows: 1. The plaintiff, in 
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July, 1878, became the owner, by assignment to 
it, of two negotiable bank checks, drawn on the 
defendant, a bank at Hutchinson, Kansas. 2. 
Plaintiff transmitted said checks to W. Hethering- 
ton & Co., of Atchison, Kansas, indersing each 
of them as follows: ‘Pay to the order of W. 
Hetherington & Co., Atchison, account of 
First National Bank, Chicago. L. J. Gage, Cash- 
ier.’ 3. The said Hetherington & Co. forwarded 
said checks to the Mastin Bank, at Kansas City, 
Mo., indorsed as follows: ‘‘Pay to the order of 
Mastin Bank, for collection, account of Hether- 
ington. Exchange Bank, Atchison, Kansas.’” By 
letter inclosing said checks, the Mastin Bank was 
requested to receive the same, ‘‘for collection and 
credit.’’ 4. The Mastin Bank sent said checks by 
mail to the defendant. with a letter, stating the 
same to be for collection and credit; and the de- 
fendant, before 9 o’clock, A. M., of August 3, 
credited the amount of said checks to the Mastin 
Bank, cancelled, and placed them on the ‘‘stick- 
er,’’ and on same day charged the amount thereof 
to the drawers. 5. The Mastin Bank did business 
as a bank on August 2nd, but failed, and did not 
open its doors on August 3d. 6. The parties 
through whose hands said checks passed after they 
were indorsed to plaintiffs were all bankers, and 
doing business as collecting agents. 7. When 
plaintiff sent the checks to Hetherington & Co., 
they charged the amount thereof to them; and, 
upon receipt of the checks, Hetherington & Co. 
credited the amount thereof to plaintiff. 8. In 
like manner Hetherington & Co., upon transmit- 
ting said checks tothe Mastin Bank, charged the 
amount thereof to the latter; and upon receiving 
the checks on the Ist of August, the Mastin Bank 
credited the amount of them to Hetherington & 
Co. 9. The Mastin Bank, on the 3d of August, 
made an assignment of all its effects to Kersey 
Coates, as assignee, for the benefit of its creditors. 
10. The Mastin Bank was largely indebted to de- 
fendant when it failed, and the defendant, having 
collected said checks, applied the amount thereof 
upon said indebtedness. 11. The plaintiff and 
Hetherington & Co. were, and fora long time had 
been, correspondents, as had been Hetherington 
& Co. and the Mastin Bank, and the Mastin Bank 
and defendant. The transactions, charges and 
credits, were in the usual course of business. 12. 
In March, 1879, the plaintiff credited back on its 
books to Hetherington & Co. the amount of these 
checks. 13. Hetherington & Co. proved their 
claim against the estate of said Mastin Bank, 
which claim included the amount of said checks, 
and was allowed in January, 1879, and they have 
since received from the assignee a dividend of 
twelve per cent. Said proof was not made at its 
suggestion, or with the knowledge of plaintiff. 
Hutchinson, where defendant bank is located, is 
more than 200 miles from Kansas City, where the 
Mastin Bank was located. 

Upon these facts, the question is whether de- 
fendant, when it collected the money on the 
checks, became the debtor of the plaintiff or of 
the Mastin Bank? 

It is insisted on the part of plaintiff that the 





checks were the property of plaintiff, and that due 
notice of its ownership was communicated to de- 
fendant by the restrictive indorsements thereon; 
and that the defendant has shown no right to re- 
tain their proceeds, or to apply the same on its 
claim against the Mastin Bank. On the part of 
defendant it is insisted that plaintiff can not re- 
cover, because there is no privity between plaintiff 
and defendant. 

In the case of Bank of Metropolis v. New Eng- 
land Bank, 1 How. 234, it was held that, if ne- 
gotiable paper, not at maturity, be indorsed and 
delivered to a bank merely for collection, end be 
sent by such bank to another bank for collection, 
without notice that it does not belong to the former, 
the latter may retain the paper and its proceeds 
to satisfy a claim for a general balance against the 
former, if that bulance has been allowed to arise and 
remain on the faith of receiving payment from such 
collections pursuant to a long usage between the 
two banks. In that case it appeared that the pa- 
per in question was indorsed by the New England 
Bank ef Boston to the Commonwealth Bank of 
Boston, for collection merely, and the latter bank 
sent it for collection to the Bank of the Metrepo- 
lis in the City of Washington. The indorsement 
to the Commonwealth Bank did not show that ti- 
tle was retained by the New England Bank. The 
Bank of the Metropolis having collected the paper 
and applied the proceeds to the payment of a claim 
held by it against the Commonwealth Bank, which 
in the meantime had become insolvent, sought to 
show in justification, that for a series of years it 
had been in the habit of receiving such paper 
from the Commonwealth Bank, which was always 
treated as the property of the Commonwealth 
Bank, and credited to it in the account current, 
and that the paper in question was received in 
that way, in the ordinary course of business, with- 
out any notification that any other party or per- 
son had any interest therein. The court said: ‘It 
is evident that a loss must be sustained either by 
the plaintiff or defendant in error, by the failure 
of the Commonwealth Bank. We see no good 
ground for maintaining that there is any superior 
equity on the side of the New England Bank. It 
contributed to give to the corporation, which has 
proved insolvent, credit with the plaintiff in er- 
ror, by the notes and bills which it placed in its 
hands to be sent to Washington for collection, in- 
dorsed in such a form as to make them prima facie the 
property of the Commonwealth Bank, and enabled it 
to deal with them as if it were the real owner.”’ It will 
be seen that this case was decided upon the 
ground that the paper was indorsed so as to show 
prima facie a perfect title in the indorsee, thus 
enabling the latter to use it as its own and to get 
credit on the faith of absolute ownership. It is 
clear that, had the indorsement been restrictive in 
its character, so as to show the continued owner- 
ship of the New England Bank, the result would 
have been different. Of the effect of restrictive 
indorsements, I shall speak hereafter. 

In the case of Wilson v. Smith, 3 How. 763, it 
was held that if the owner of a bill send it to an 
agent, not residing at the place where it is paya- 
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thority to employ a sub-agent at that place, and if 
the sub-agent receive the contents, the owner 
can sue him for money had and received, al- 
though the sub-agent had no notice when he 
collected the money, that the agent was not the 
owner. And it was also held that in such a case 
the sub-agent cannot retain part of the proceeds 
on account of a debt of the agent, unless he has 
given credit on the faith that the agent owned the bill. 
It is admitted that this case is decisive of the case 
at bar, unless it has been overruled by the recent 
case of Hoover v. Wise, 91 U.S. 308, 3. Cent. L. 
J.,276 which must now be considered. That was a 
suit in bankruptcy. Wise & Greenbaum owned 
a money demand which they delivered for collec- 
tion to a collection agency in Nebraska. That 
agency transmitted the claim to an attorney, who, 
knowing the insolvency of the debtor, persuaded him 
to confess judgment. It was held that the attor- 
ney was the agent of the collection agency, which 
employed him, and not of the creditor, and that 
therefore his knowledge of the insolvency of the 
debtor was not chargeable to them. The case un- 
doubtedly holds that there is, in such cases, no 
privity between the last agent and the owner of 
the paper, and therefore, if it be necessary for 
plaintiff in the present case, to establish such 
privity between it and the defendant, this action 
must fail. Of course, it was necessary in the case 
of Hoover v. Wise, to show such privity, since 
that is the very foundation of the doctrine in- 
voked in that case, that notice to the agent is 
notice to the principal. But in this case we are 
to consider whether the plaintiff's right to re- 
cover is not made out by showing that the bills 
collected by defendant were plaintiff's property, 
and that defendant had, in the restrictive in- 
dorsement on the paper itself, notice of plaintiff’s 
ownership. That the bills were the property of 
plaintiff cannot be questioned. ‘Chere is no pre- 
tense that it sold them to Hetherington & Co.or ever 
transferred any interest in them, or control over 
them, except the right to collect them for plaint- 
iff's use and benefit. Is it not equally clear that 
defendant had notice of plaintiff's ownership? 
The indorsement by which plaiutiff transferred 
the paper isin these words. ‘July 29, 1878. Pay 
to the order of W. Hetherington & Co., Atchison, 
account of First National Bank, Chicago. L. J. 
Gage, Cashier.”’ 

This was clearly a restrictive indorsement, the 
effect of which was to restrict the further negotia- 
bility of the bills, and to give notice to the de- 
fendant, that the plaintiff did not thereby give 
title to them or to their proceeds when collected. 
Daniel on Negotiable Instruments, Vol. 1, § 
698, and cases cited. Such an indorsement 
‘* shows plainly that the indorser does not mean 
to part with the absolute property in the bill, and 
is therefore barely authority to receive the money 
upon it.’ Edwards, on Bills and Notes, § 
277; Seavill v. Putnam, 3 Comst. 494. ‘In 
every such case therefore, although the bill may 
be negotiated by the indorsee, yet every subse- 
quent holder must receive the money subject to 
the original designated appropriation thereof; 





and if he voluntarily assents to, or aids in, any 
other appropriation, it will be a wrongful conver- 
sion thereof, for which he will be responsible.” 
Parsons on Prom. Notes, § 143, and cases 
cited. 

Upon these principles, which are clearly recog- 
nized in Bank of Metropolis v. New England 
Bank, and in Wilson v. Smith, supra, the plaintiff 
in this case is entitled to recover, unless a differ- 
ent doctrine is established by Hoover v. Wise, al- 
ready referred to. In that case, as already seen, 
the only point decided was, that the attorney, who 
collected the debt for the collection agency, ‘*was 
not the agent of Wise & Greenbaum, the New 
York creditors, in such a sense that his knowledge 
of the bankrupt condition of Oppenheimer is 
chargeable to them.’’ But suppose the attorney 
in that case had collected the money, knowing 
that Wise & Greenbaum owned the paper, and 
had refused to pay it over, assuming the right to 
apply it on a claim of his own against the collec- 
tion agency, would it follow from this ruling that 
Wise & Greenbaum would have failed in a suit to 
recover it? That the court did not intend to over- 
rule its previous decisions above referred to, is, I 
think, clear from the language employed on page 
314, as follows: ‘*Nor do we think any great dif- 
ficulty arises from the case of Wilson v. Smith, 3 
How. 770. That decision is based upon the case 
of Commonwealth Bank v. Bank of New England, 
1 How. 234, which is the only case’ referred to in 
the opinion, and in which case the question was 
not raised. The question there was not one of 
privity, but of the right to retain under the cir- 
cumstances stated.’ Precisely so in this case; 
the question is, as to the right of the defendant to 
retain the money under the circumstances. In- 
asmuch as it was plaintiff's money, and defendant 
had notice of that fact, I think he can not retain 
it. In fact it was not necessary to show defend- 
ant’s knowledge. I fully approve the doctrine 
announced by the Supreme Court of Massachu- 
setts in Hall v. Marston, 17 Mass. 579, as follows: 
‘*Whenever one man has in his hands the money 
of another, which he ought to pay over, he is lia- 
ble to this action (assumpsit) .although he has ney- 
er seen or heard of the party who has the right. 
When the fact is proved that he has the money, if 
he can not show that he has legal or equitable 
ground for retaining it, the law creates the privity 
and the promise.’’ This doctrine is not in con- 
flict with the decision of the Supreme Court in 
Hoover v. Wise. The defendant’s claim that it has 
the right to apply the proceeds of the checks col- 
lected by it to the liquidation of its claim against 
the Mastin Bank, is entirely without merit. ‘There 
is not a shadow of ground for holding that de- 
fendant believed the paper belonged to the Mas- 
tin Bank. The indorsement to that bank declares 
in plain words that it Was ‘for collection,” so that 
the defendant was definitely informed that the 
Mastin Bank did not own the checks. 

It appears that the plaintiff charged the checks 
to Hetherington & Co., at the time of sending 
them to that firm for collection, but this seems to 
have been in accordance with a custom prevail - 
ing in such transactions. The paper sent to an 
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agent for cellection is charged to the agent, and 
credit is given when it is returned uncollected, or, 
in case of collection, when the proceeds are re- 
mitted. This however does not affect the title to 
the paper or its proceeds. That depends upon 
the question whether the paper is sold or not, ex- 
cept in the case of an assignment on its face pur- 
porting to be an absolute sale or transfer, upon 
the faith of which an innocent purchaser buys 
from the assignee or advances money to him. 

It results from these views that a new trial 
must be granted, and that upon the facts found, 
there must be judgment for plaintiff. 





MUNICIPAL CORPORATIONS — LIABILITY 
FOR INJURIES CAUSED BY CONTRACTOR 
IN LAYING WATER PIPES. 





CITY OF LOGANSPORT v. DICK. 





Supreme Court of Indiana, June, 1880. 


1. The general rule of law that where the work con- 
tracted for is not a nuisance per se, the employer of the 
contractoris not liable to a third person for an injury 
resulting from the wrongful act or omission of such 
contractor or his servants, does not apply to municipal 
corporations, so as torelieve them of the duty of keep- 
ing their streets in a safe condition for travel; and where 
acity contracted with another for the putting in of a 
system of water-works, during the progress of which 
work the plaintitf’s intestate was killed by the result of 
a blast made by the contractor: Held, that the city was 
liable to respond in damages for such injury. 

2. The construction of water works by a_cityis nota 
nuisance per se. 


Appeal from the Carroll Circuit Court. 

Howk, J., delivered the opinion of the court: 

The appellee, Elizabeth Dick, administratrix of 
the estate of John Dick, deceased, as sole plaint- 
iff, commenced this action in the Cass Circuit 
Court, against the appellant, and Herbert R. 
Smith and Thomas B. Farrington, as defendants, 
to recover damages under the provisions of sec- 
tion 784 of the practice act, for the death of said 
John Dick , caused, as alleged, by the wrongful 
acts and omissions of the said defendants. In 
their defense of the action, the defendants 
severed; and as the City of Logansport alone has 
appealed to this court, we shall notice only the 
pleadings of such appellant in our statement of 
the case. In her complaint filed in the Cass Cir- 
cuit Court, the appellee, Elizabeth Dick, alleged 
in substance, that she was the administratrix of 
the estate of said John Dick, who was her hus- 
band; that on the 27th day of January, 1876, in 
the City of Logansport, Cass County, Indiana, her 
said husband, without fault on his part and with- 
out contributing thereto, was through the care- 
Jessness and negligence of said defendants killed 
by them; that the said defendants were at the 
time engaged in the construction of water-works 
in and for said city and the inhabitants thereof; 
that at the time of the killing of her said husband, 
the defendants were blasting rock, in excavation, 





for the purpose of laying down their water-pipes, 
and were blasting rock in Plum street; that while 
thus engaged in blasting with gunpowder, the de- 
fendants, wrongfully, negligently and carelessly, so 
conducted their said work by and with an improp- 
er use of gunpowder; and by their failure to provide 
the necessary protection to the public against 
such blast, that a fragment of rock, blown from 
the explosion, struck said John Dick on the head, 
thereby causing his death; that her said husband 
was by occupation a blacksmith, living with his 
family at or near Lockport, in Carroll County, 
Indiana, and wasa poor man depending on his 
daily labor to support his family; and that, by 
his death, she, the plaintiff, was entirely bereft of 
any means of support for herself and his family 
of four small children, to her damage in the sum 
of five thousand dollars. Whcerefore,ete. To this 
complaint the appellant demurred, for want of 
sufficient facts therein; but before the court 
passed upon its demurrer, the appellant filed its 
answer in three paragraphs, of which the first was 
a general denial, and the second and third para- 
graphs stated special defenses. To the special 
paragraphs of the appellant’s answer, the plaintiff 
below replied in two paragraphs. 

Upon the plaintiff’s application, the venue of 
the action was then changed to the Carroll Cir- 
cuit Court. In this latter court, the appellee, 
Elizabeth Dick, filed two additional paragraphs 
of complaint, to each of which appellant’s de- 
murrer, for the alleged insufficiency of the facts 
therein to constitute a cause of action, was over- 
ruled by the court, and to these decisions the ap- 
pellant excepted. To all the paragraphs of the 
complaint. the appellant answered in four para- 
graphs, of which the first wasa general denial, 
and each of the second, third and fourth para- 
graphs stated affirmative matters by way of 
defense. 

We deem it necessary to a proper under- 
standing of the questions for decision in this 
ease, that we should give a summary, at least, of 
the facts relied upon by the appellant, as its de- 
fense to the plaintiff's action, as stated in the 
second, third and fourth paragraphs of its answer. 
In the second paragraph of its answer, the appel- 
lant alleged, in substance, that the plaintiff's in- 
testate, John Dick, contributed to the injury 
which caused his death, by carelessly and negli- 
gently placing himself at or near the place where 
the defendants were blasting, well knowing at the 
time that the defendants were blasting rock with 
gunpowder and other jangerous explosive mate- 
rials; that the defendants were about to discharge 
« blast, of which the deceased had sufficient no- 
tice to get at a safe and secure distance; that he 
failed and refused to get away before danger, but 
remained near the blast without any business 
there; and that the defendants were engaged in a 
lawful business of blasting roek in said City of 
Logansport; wherefore, the appellant said that 
the plaintiff's intestate was killed by his own neg- 
ligence and carelessness contributing thereto, and 
the plaintiff ought not to recover. In the third 
paragraph of its answer, the appellant alleged 
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that it was a municipal corporation, in Cass 
County, Indiana, organized and existing under 
and pursuant to the laws of this State; that on the 
17th day of December, 1875, the appellant made 
and entered into a written contract with one Delos 
A. Chappel, for the construction of water-mains 
and pipes through and along the streets of said 
city, as a part of the system of water-works 
theretofore adopted by the common council of said 
city, and to be built for municipal purposes; that 
by the terms of said contract, the said Chappel 
was to complete the furnishing and laying of all 
the pipes and mains, and all the labor attendant 
thereon, for a certain and specific sum of money; 
that the said Chappel assigned said entire con- 
tract to the defendant, Smith, who assigned and 
sub-letit to the defendant, Farrington, who did 
the work, and had exclusive control and charge 
of said work, making his own selection of work- 
men, and employing them at his own exclusive 
will and pleasure; that the defendant, Farrington, 
and his employees had exclusive contol over the 
blasting, and digging trenches, and furnishing 
and laying the pipes; that the employees engaged 
in the work looked solely and exclusively to said 
Farrington, as their employer, for directions and 
pay; that the appellant had no choice in the se- 
lection or direction of said Farrington, or of the 
workmen, and had no authority to, and did not 
employ or discharge any of the workmen and 
employees, so engaged in the eonstruction of the 
mains, digging, excavating, blasting, ete., as 
aforesaid, and no authority to, and did not direct 
the manner of doing said work; that said Farring- 
ton and his employees were engaged as aforesaid 
in the construction of said water-mains, digging 
trenches, excavating and blasting rock with gun- 
powder and other explosive materials; and that 
the plaintiff’s intestate, John Dick, while stand- 
ing by or passing the same, was struck by a rock 
projected by a blast, managed and controlled 
solely as aforesaid by the said Farrington and his 
employees, and was killed; and whether he was 
killed by the negligence and carelessness of said 
Farrington and his employees, the appellant was 
not informed and did not say, but averred that 
the injury which said Dick received, and which 
resulted in his death, was occasioned by no act of 
the appellant, or its agents or employees, but 
solely as aforesaid. Wherefore, the plaintiff ought 
not to recover, and the appellant asked judgment 
accordingly. The fourth paragraph of the appel- 
lant’s answer was substantially the same as the 
third paragraph, with some slight changes in 
verbiage and phraseology, and with an additional 
averment to the effect that the work of construct- 
ing the appellant’s water-works was not of itself 
a work of danger or hazard to life or property. 
The plaintiff's demurrer, for the want of suf- 
ficient facts.to the appellant’s special answers, was 
overruled by the court. and she then replied 
thereto by a general denial. The cause was tried 
by a jury, and a general verdict was returned for 
the plaintiff below against the appellant and the 
defendant, Farrington, assessing her damages in 
the sum of $3.500; and the jury also returned a 








verdict in favor of the defendant, Smith, with 
their general verdict. The jury also returned 
their special findings upon particular questions of 
fact, submitted to them by the parties under the 
direction of the court; which special findings will 
hereafter be noticed and fully considered in this 
opinion. 

The appellant moved the court in writing for a 
judgment in its favor, on the special findings of 
the jury notwithstanding their general verdict; 
which motion was overruled by the court, and to 
this decision the appellant excepted. The appel- 
lant’s motion for a new trial having been over- 
ruled by the court, and its exception entered to 
this ruling, judgment was rendered by the court 
on the general verdict of the jury, in favor of the 
plaintiff below and against the appellant and the 
defendant, Thomas B. Farrington; from which 
judgment the appellant, the City of Logansport, 
alone prosecutes this appeal. 

In this court, the appellant has assigned, as er- 
rors, the following decisions of the circuit court: 
1. In overruling the demurrers to the first, second 
and third paragraphs of the plaintiff's complaint. 
2. In overruling its motion for a judgment in its 
favor on the special findings of the jury, notwith- 
standing their general verdict. 3. In overruling 
its motion fora new trial. 4. In overruling its 
motion in arrest of judgment; and 5. The judg- 
ment below was contrary to law and the evidence. 
The plaintiff below assigned, as a cross-error, that 
the circuit court erred, in refusing upon her mo- 
tion to require the jury to answer certain inter- 
rogatories submitted to them by her, before they 
retired to consider of their verdict. 

The first question presented and discussed by 
appellant’s learned counsel, in their able and ex- 
haustive brief of this cause in this court, arises 
under the second alleged error, namely, the deci- 
sion of the court in overruling its motion for a 
judgment in its favor, on the special findings of 
the jury, notwithstanding their general verdict. 
These special findings of the jury were in sub- 
stance as follows: First. ‘‘Had not the City of Lo- 
gansport, prior to the death of John Dick, adopt- 
ed a system of water-works for fire protection and 
other municipal purposes?’” Answer — *Yes.’’ 
Second. ‘*Did she not, in pursuance thereof, enter 
into a written contract with D. A. Chappel, of 
Chicago, for the erection and completion of said 
work for a specified sum-of money, and was not 
said contract assigned by said Chappel to the de- 
fendant, Smith, and by Smith assigned to Far- 
rington, prior to the execution of the work and 
prior to the death of John Dick?” Answer— 
“Yes.’’ Third. ‘Did the City of Logansport or 
H. R. Smith have anything to do with the em- 
ploying or discharging, or prying the men who 
were engaged in digging and excavating the 
trenches for the laying of the water pipes. or the 
blasting of rock, or in the mode and manner of 
deing the work up to the death of Dick?” An- 
swer—‘No.” Fourth. **Did not Thomas B. Far- 
rington, as the assignee of Smith, have full and 
complete control, by himself and his employees, 
over the manner and mode of digging and exea- 
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vating the trenches and the blasting for the pipes, 
and did not Farrington employ and discharge and 


pay the men so engaged prior to and at the death. 


of John Dick?”? Answer—‘Yes.”’ Fifth. *‘Was 
not the work of blasting rock for excavation of the 
trenches for the laying of the pipes made necessa- 
ry by reason of the rock formation at various 
places in said City of Logansport, and at the place 
where the blast was made by which John Dick 
was killed?”? Answer—‘‘Yes, with the exception 
of the place where Dick was killed.”’ Sixth. 
**Could the blasting of rock in the City of Logans- 
port prior to the death of Dick, for the construc- 
tion of her water-works, be done with reasonable 
security to life and property, if the blast was pro- 
tected by rope matting and heavy timbers?” An- 
swer—‘Yes.’’ Eighth. ‘‘Did the City of Logans- 
port or H. R. Smith have notice of the particular 
manner and mode of making the blast by which 
Dick came to his death?’ Answer —‘Yes.” 
Ninth. ‘Did the City of Logansport exercise any 
control over the manner or mode of making the 
particular blast by which Dick came to his 
death???’ Answer—No.”” Tenth. “If Farring- 
ton and his employees, in making the blast which 
occasioned the death of Dick, had used the pre- 
cautions that were used at other places, by pro- 
tecting it with rope matting and heavy timbers, 
would the injury have occurred?’? Answer— 
‘-No.”’ Eleventh. **Could the injury which caused 
the death of John Dick have been avoided, if Far- 
rington and his employees had exercised greater 
care in making the blast and protecting it?’? An- 
swer—‘*Yes.”’ Twelfth. ‘‘Was not the alarm giv- 
en by the men in charge of the blast from three to 
five minutes before the explosion?’? Answer— 
““Yes.’’ Thirteenth. ‘‘Was not John Dick near 
enough,so that by the exercise of his senses at the 
time of the alarm. he could have heard it?’’ 
Answer—‘No.”’ Fourteenth. ‘‘How far away from 
the place where Dick was standing when the alarm 
was given could he have gone before the explo- 
sion???’ Answer —*‘One hundred and seventy 
feet.’ Seventeenth. ‘‘Was not John Dick notitied 
of the impending blast from three to five minutes 
before it exploded?”’ Answer—‘*No.” 
it is earnestly insisted by the appellant’s coun- 
sel, that, upon the special findings of the jury, the 
appellant was clearly entitled to a judgment in its 
favor notwithstanding the general verdict. In 
section 337 of the practice act, it is provided that 
‘when the special finding of the facts is inconsist- 
cnt with the general verdict, the former shall 
control the latter and the court shall give judg- 
ment accordingly.”’ 2 R. 8S. 1876, p. 172. The 
question presented for our decision, therefore, by 
and under the second alleged error, may be thus 
stated: Conceding that the facts specially found 
by the jury are true,—and we must regard them as 
true—can those facts be true and the appellant be 
liable to the plaintiff below, under the averments 
of her complaint and the issues joined thereon, 
and on the appellant’s special answers? In other 
words, can the facts specially found by the jury 
be reconciled with those facts which the jury, 
under the issues, were bound to find in order to 





justify them, under the law, in returning their 
general verdict, in favor of the plaintiff below and 
against the appellant? Thompson v. Cincin- 
nati, ete., R. Co., 54 Ind. 197. Before con- 
sidering these questions, we deem it necessary to 
a clear and intelligent presentation thereof, that 
we should put together,in a connected, affirma- 
tive and narrative form, the facts of the case, as 
specially found by the jury in and by their an- 
swers to the interrogatories propounded to them, 
which we now do as follows: 

The City of Logansport had, prior to the death 
of John Dick, adopted a system of water-works 
for fire proteetion and other municipal purposes. 
In pursuance thereof, the city entered into a writ- 
ten contract with D. A. Chappel, of Chicago, for 
the erection and completion of said works, fora 
specific sum of money, which contract was as- 
signed by said Chappel to the defendant, Smith, 
and was assigned by said Smith to the defendant, 
Farrington, prior to the execution of the work 
and prior to the death of John Dick. Neither 
the City of Logansport, nor said H. R. Smith, had 
anything to do with the employing, or discharg- 
ing, or paying the men, who were engaged in dig- 
ing and excavating the trenches for the laying of 
the water-pipes, or the blasting of rock, or in the 
mode and manner of doing the work, up to the 
death of said Dick. Thomas B. Farrington, as 
the assignee of said Smith, had full and complete 
control, by himself and employees, over the mode 
and manner of digging and excavating the trenches 
and blasting for the pipes; and the said Farring- 
ton employed, and discharged and paid the men 
so engaged, prior to and at the time of the death 
of said Dick. The blasting of rock, for excava- 
tion of the trenches for the laying of the pipes, 
was made necessary by reason of the rock forma- 
tion at various places in said City of Logansport, 
but not at the place where John Dick was killed. 
The blasting of rock, in the City of Logansport, 
prior to Dick’s death, could be done for the con- 
struction of the water-works, with reasonable 
security to life and property, if the blast were 
protected by rope-matting and heavy timbers. 
The City of Logansport or H. R. Smith had notice 
of working the blast, by which Dick came to his 
death. 

If Farrington and his employees, in making 
the blast which occasioned Dick’s death, had used 
the precautions that were used at other places, 
by protecting it with rope-matting and heavy 
timbers, the injury would not have occurred; 
and if Farrington and his employees had exer- 
cised greater care in making the blast and pro- 
tecting it, the injury, which caused the death of 
John Dick could have been avoided. The alarm 
was given by the men in charge of the blast, from 
three to five minutes before the explosion; but at 
the time of the alarm, John Dick was not near 
enough so that, by the exercise of his senses, he 


could have heard it. From the place where Dick . 


was standing, when the alarm was given, he could 
have gone away one hundred and seventy feet. 
John Dick was not notified of the impending 
blast, from three to five minutes before it ex- 
ploded. 
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As preliminary to our examination and decision 
of the questions presented and discussed by the 
appellant’s counsel under the second alleged error 
of the court below, namely, the overruling of the 
appellant’s motion for a judgment in its favor on 
the special findings of the jury, notwithstanding 
their general verdict, we deem it necessary and 
proper that we should first direct attention to and 
consider, briefly at least, the powers conferred 
and the duties imposed, by the legislature of this 
State, upon the appellant as a municipal corpora- 
tion, over the streets, highways and alleys, within 
its corporate limits. The record fails to show 
under what law the appellant was and is incor- 
porated; but in such a case it will be presumed, 
the contrary not appearing, that the appellant 
was incorporated under the general law of the 
‘State for the incorporation .of cities. City of 
Logansport v. Wright, 25 Ind. 512; Lowrey v. 
‘City of Delphi, 55 Ind. 250; State ex. rel. v. 
Hauser, 63 Ind. 155. 

In section 61, of the general law for the incor- 
poration of cities, approved March 14th, 1867, it 
is provided that the common council of sucha 
city, ‘shall have exclusive power over the streets, 
highways, alleys,”’ etc., ‘‘within such city.” 1 R. 
S. 1876, p. 300. In the 26th clause of section 53, of 
said general law for the incorporation of cities, it 
is provided, as follows: ‘*T’o construct and estab- 
lish works for furnishing the city with wholesome 
water, and for the purpose of drainage of such 
city, may go beyond the city limits and condemn 
lands and materials and exercise full jurisdiction, 
and all the necessary power therefor; or the com- 
mon council may authorize any incorporated com- 
pany or association to construct such works, and 
in such case the city may become part stockhold- 
er in any such company or association,’’—*‘ the 
common council shall have the power to enforce 
ordinances,’ for such purposes. 1 R.S. 1876, p. 
291. But, in the 18th clause of said section 53, 
it is also provided, that the common council of 
such a city shall have the power to enforce ordi- 
nances,—**To prevent the incumbering of streets, 
squares, sidewalks and crossings, with vehicles or 
any other substance or materials whatever, inter- 
fering with the free use of the same.” 1R.5S. 
1876, p. 290. 

In section 8 of ‘‘an act to authorize the formation 
of companies for the construction of water-works 
in and for incorporated cities,’ etc., approved 
March 6th, 1865, it is provided, inter alia, that ‘it 
shall be the duty of the common council of the 
city, in or for which such company may propose 
to erect water-works, by resolution duly passed 
and entered upon its minutes, to grant to such 
company such right to the use of the streets, al- 
leys, wharves and public grounds of such city, as 
shall be necessary to enable such company to con- 
struct the proper works for the supply of water for 
the use of such city and its inhabitants: Provided, 
That the common council of such city may, in 
such grant, impose such just and reasonable 
terms, restrictions and limitations upon such com- 
pany, in reference to the manner in which such 
streets, alleys, wharves and public grounds are to 








be used, * * * * as shall be necessary to 
guard against the improper use of such streets, 
alleys, wharves and public grounds.”’ 1 R.S. 
1876, p. 331. 

With this legislation in mind, we proceed now 
to the consideration of the alleged inconsistency 
between the tacts specially found by the jury and 
their general verdict. It may be remarked in the 
outset, that it is not claimed in argument by the 
appellant’s counsel, that the jury found specially 
any contributory negligence by or on the part of 
John Dick, or any fact or facts from which such 
negligence could be fairly inferred, which con- 
tributed in any degree to his death. Indeed, it may 


well be said, we think, that the special findings of | 


the jury entirely negative the appellant’s defense, 
upon the ground of such contributory negligence. 

The special findings of the jury showed, among 
other things, that after its adoption of a system of 
water-works for municipal purposes, the appellant 
entered into a written contract with one D. A. 
Chappel for the erection and completion of said 
works, for a specific sum of money; that this con- 
tract was assigned by said Chappel to the defend- 
ant, Smith, and by said Smith to the defendant, 
Farrington, prior to the execution of the work 
and to the death of John Dick; that the appellant 
had nothing to do with the employment,discharge 
or payment of the men, who were engaged in dig- 
ging and excavating the trenches for laying the 
water-pipes, or in the blasting of rock, or in the 
manner of doing the work, prior to the death of 
said Dick; and that the saia Farrington had full 
and complete control, by himself and his em- 
ployees, over the mode of digging and excavating 
the trenches and blasting for the pipes, and he 
employed, discharged and paid the men so en- 
gaged, prior to and at the time of the death of 
said Dick. 

It is claimed by the appellant’s counsel, as we 
understand their position and argument, that the 
facts thus specially found by the jury are incon- 
sistent with their general verdict, within the 
meaning of the statutory provision, above quoted, 
in regard to such inconsistency, because they 
show that the death of John Dick was caused by 
the wrongful act or omission of the defendant, 
Thomas B. Farrington, or of the servants of said 
Farrington, who at the time was exercising an in- 
dependent employment under, and as the assignee 
of, a written contract with the appellant, and be- 
tween whom and the appellant the relation of ser- 
vant and master did not at the time exist. Ordi- 
narily, in such a case, the law seems to be well 
settled, that one person is not liable for the acts 
or negligence of another person, unless the rela- 
tion of master and servant exists between them; 
and that, where an injury has been done by a 
party exercising an independent employment, the 
person employing him will not be liable in dam- 
ages for injury or death,resulting from the wrong- 
ful acts or omissions of such party or of the servants 
of such party. The general rule of law, almost 
universally recognized in this country by the 
courts of last resort, seems to be that, where the 
work contracted for was not a nuisance per se, the 
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employer of the contractor for such work will not 
be liable to a third person, or his representatives, 
for an injury or death which results from the 
wrongful act or omission of such contractor, or of 
his servants, agents or sub-contractors, in the per- 
formance of such work. Hilliard vy. Richardson, 
3 Gray, 349; Linton v. Smith, 8 Gray, 147; Brack- 
ett v. Lubke, 4 Allen, 138; Barry v. City of St. 
Louis, 17 Mo. 121; Blake vy. Ferris, 5 N. Y.. 48; 
Pack v. Mayor, etc., 8 N. Y. 222; Kelly v. Mayor, 
ete., 11 N. Y. 432; Storrs v. City of Utica, 17 N. 
Y. 104; McCafferty v. Spuyten Duyvil, ete. Rail- 
road Co., 61 N. Y. 178; Painter v. Mayor, etc., 46 
Pa. St. 213; Allen v. Willard, 57 Pa. St. 374; Wray 
v. Evans, 80 Pa. St. 102; De Forest v. Wright, 2 
Mich. 368; City of Detroit v. Corey, 9 Mich. 165; 
Harper v. City of Milwaukee, 30 Wis. 365; Scam- 
mon v. City of Chicago, 25 Ill. 424; City of Spring- 
field v. Le Claire, 49 Ill. 476; Pfau v. Williamson, 
63 Ill. 16; City of Cincinnati vy. Stone, 5 Ohio St. 
368; Chicago City v. Robbins, 2 Blaek, 418; Water 
Company v. Ware, 16 Wall. 566; Shear. & Redf. 
on Negligence, sec. 79; and Wharton on Negli- 
gence, sec. 818. This general rule of. law was 
fully recognized, approved and acted upon by 
this court, in the decision of the recent case of 
Ryan v. Curran, 64 Ind. 345. 

It is insisted by the appellant’s counsel, with 
much earnestness and ability, that the general 
rule of law, above enunciated, is applicable in all 
its force to the case made by the special findings 
of the jury, in the case now before us; and that, 
as the jury found specially that, at the time of the 
casualty which resulted in the death of John Dick, 
the defendant, Farrington, was exercising an in- 
dependent employment, under a written contract 
with the appellant, for the construction and com- 
pletion of its water-works; that the appellant had 
nothing to do with the employment, discharge or 
payment of the men engaged in the work, or with 
the manner of doing the work, and that the said 
Farrington and his employees had full and com- 
plete control of and over the manner of doing 
the work, and he employed, discharged and paid 








the men engaged in such work, prior to and at | 


the time of the death of said Dick—these facts 


thus specially found by the jury, underthe gener- | 


al rule of law above stated, were utterly incon- 
sistent with the appellant’s liability for the wrong- 
ful acts or omissions of said Farrington and his 
servants, which caused the death of said Dick, 
and were, therefore, inconsistent with the general 
verdict of the jury against the appellant, and in 
favor of said Dick’s representative, the plaintiff 
in this suit. We can not see this matter, how- 
ever, in the light in which it has been presented by 
the appellant’s counsel. We do not doubt the lia- 
bility of Farrington in damages, for the wrongful 
act or omission of his servants, which caused the 
death of John Dick. But it seems to us that in view 
of the exclusive power conferred, and of the cor- 
relative duty necessarily imposed upon the ap- 
pellant over the streets, alleys and highways with- 
in its corporate limits by the legislation of 
this State providing for the incorporation of cit- 
ies, the appellent could not and ought not to be 











allowed to avoid the imperative duty, which it 
owed to the public, to keep its streets, alleys and 
highways in a safe condition for use in the usual 
manner by travelers, nor to escape responsibility 
for its neglect or failure to perform such duty, 
upon the plea that it had entered into a contract 
with another person for the performance of the 
work, which rendered such use of the street, alley 
or highway, unsafe or dangerous to the traveling 
public. It can not be said, we think, that the ap- 
pellant’s contract with Farrington or his assign- 
ors for the construction and completion of its 
water-works, as found by the jury, could or did 
relieve the appellant of iis legal duty to keep 
those streets, wherein the water-pipes were being 
laid, in such safe condition for use in the usual 
manner, as that its inhabitants and the general 
public might safely and conveniently pass and re- 
pass over, along and across such streets. Not- 
withstanding such contract, the appellant stodd 
charged by law with a duty, and could not relieve 
itself by that or any other contract of such duty 
in the care and control of its streets, in and 
through which its water-works were in process of 
construction. If, in the progress of the work, 
blasting was dangerous and unnecessary, the ap- 
pellant’s duty to its inhabitants and the public re- 
quired that it should prevent such blasting; and 
if, on the other hand, the blasting was necessary 
and, though dangerous. the danger could be 
averted by the use of proper precautions, the ap- 
pellant’s plain duty was to require its contractor 
to use such precautions. The appellant could not, 
by any contract it might make, avoid its liability 
to third persons for injury or death, resulting 
from a breach of its duty in the care and control 
of its streets. Grove v. City of Fort Wayne, 45 
Ind. 429; Town of Centerville v. Woods, 57 Ind. 
192. 

For the reasons given, we ‘are of the opinion 
that the court committed no error in overruling 
the appellant’s motion for a judgment in its favor 
on the special findings of the jury, notwithstand- 
ing their general verdict. 

The appellant’s counsel next complain in argu- 
ment of the alleged error of the court, in overrul- 
ing the motion for a new trial, upon the ground 
that the verdict was not sustained by the evidence. 
The point ‘s made and pressed with much earnest- 
ness, that’ the evidence wholly failed to show any 
such reasonable notice to the appellant of the 
making of the particular blast, in Plum street, 
whieh caused the death of John Dick, or of the 
manner in which such blast was made, as would 
have enabled the appellant to prevent its occur- 
rence. The view which we shall take of the in- 
structions of the court, to the jury trying the 
cause, will necessarily reverse the judgment be- 
low, and perhaps lead to a new trial of the cause. 
For this reason it is unnecessary, and, it may be, 
improper for us to comment upon, or to express 
any opinion in regard to, the evidence in the 
cause. We will, therefore, pass over the question of 
the sufficiency of the evidence, and proceed at once 
to the consideration of some of the instructions of 
the court,complained of by the appellant’s counsel. 
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It is manifest, we think, from the first instruction 
of the court, to the effect that ‘a nuisance is any- 
thing that works tort, inconvenience or damage to 
another,’’ that this cause was given to the jury 
upon a theory that was radically wrong, and well 
calculated to mislead the triers of the facts. For, 
in and by this instruction, the jury were virtually 
told, as it seems to us, that the construction by 
the appellant of its water-works, which must of 
necessity have worked inconvenience to others, 
was, in and of itself, a nuisance. Throughout the 
instructions of the court to the jury, the same 
theory or idea seems to be manifest, and we need 
hardly say that it is erroneous. The construction 
of water-works by the appellant was nota nui- 
sance per se; on the contrary, it was a work fully 
authorized and provided for, as we have seen, by 
the law under which the appellant was incorpo- 
vated. Neither the appellant nor the contractor 
could be held liable in damages, for any injury or 
even death resulting from the construction of the 
water-works, unless it could be shown that such 
injury or death was caused by some act of negli- 
gence of the contractor or his servants, or some 
breach of duty by the appellant, and that there 
had been no contributory negligence by the in- 
jured or deceased. 

The second instruction of the court was as fol- 
lows: ‘‘As between city and citizens, anything 
that endangers the life of a citizen passing along 
the sidewalk or street of a city, is a nuisance.” 
We are of the opinion that this instruction does 
not contain a true statement of the law. In the 
crowded thoroughfares of a large city, the rapid 
passage to and fro of street cars and other vehi- 
cles often endanger the life and limb of the pass- 
ing citizen, and yet these cars and vehicles can 
not be termed nuisances. Other illustrations 
might be given, if necessary, of the erroneous 
character of this instruction, but they will readily 
suggest themselves. 

We pass to the fifth instruction, which reads as 
follows: “If you find that the City of Logansport 
let the construction of her water-works to Smith 
or Farrington, and knew that it would become 
necessary to blast rock in the public highways of 
said city, and failed, in her contract, to take the 
precautions necessary to protect her citizens 
against danger resulting from such blastings, to 
impose on such contractors regulations and re- 
strictions, to guard against such dangers, and if, 
afterward, when the city’s attention was called to 
such danger, she failed to take proper steps to 
abate or prevent the same, and John Dick was 
killed by such blasting without fault on his part, 
the city is liable for such loss of life.’ 

It will be observed that this instruction is 
founded upon the theory. that the construction by 
the appellant of its water-works, if it knew that 
blasting might become necessary in its public 
highways, and failed to insert necessary precau- 
tions in its contract, was a nuisance per se, and 
that the appellant was liable in any event, if it 
did not upon notice abate or prevent the nuisance, 
for the death of John Dick. * The instruction does 
not, we think, contain a correct statement of the 








law. The construction of the water-works was not 


a nuisance per se, even if the appellant knew that 
blasting might become necessary in the progress 
of the work, and failed to insert necessary precau- 
tions in its contract; and yet, the jury were told 
in this instruction, that if these facts existed, the 
appellant would be liable for the death of John 
Dick, without any reference whatever to the ques- 
tion of the negligence of the contractor and his 
servants, and even though they might have used 
all proper care and precaution in making the fatal] 
blast. That instruction, in our opinion,is not the 
law. 

In the seventeenth instruction,the jury were in- 
formed that, ‘‘the plaintiff may recover, notwith 
standing his own negligence exposed him to the 
injury, if the defendant, after becoming aware of 
the plaintiff’s danger. failed to use ordinary care 
to avoid injuring the plaintiff.”” We need hardly 
say that this instruction was clearly erroneous; 
for it is directly counter to an almost unbroken 


| line of the decisions of this court. The law must 


be regarded as settled, in this State, that where 
one sues to recover damages for an injury result- 
ing from the defendant’s negligence, there can be 
no recovery, if the negligence of the injured par- 
ty contributed to the injury complained of. Hig- 
gins v. Jeffersonville, etc., Railroad Co., 52 Ind. 
110; Louisville, ete., Railroad Co. v. Boland, 53 
Ind. 398; Jonesboro, ete., Turnpike Co. v. Bald- 
win, 57 Ind. 86. 

Other instructions of the court are complained of 
by the appeilant’s counsel, but we deem it unnec- 
essary, in view of what we have already said, to 
extend this opinion in an examination of any of 
those instructions. For the reasons given, we are 
of the opinion that the court erred in its instruc- 
tions above set out, and that, for this error of law, 
the appellant’s motion for a new trial ought to 


| have been sustained. 


This conelusion renders it unnecessary for us to 
consider now any of the other alleged errors. 

The judgment is reversed, at the costs of the 
appellee, Elizabeth Dick, administratrix, ete., to 
be levied of the assets of the estate of John Dick, 
deceased, and the cause is remanded with instrue- 
tions to sustain the motion for a new trial, and for 
further proceedings in accordance with this opin- 
ion. 


Note. —The application of the maxim qui facit per 
alium Jacit per se, and the doctrine of respondeat su- 
perior have their foundation inthe case of Bush v. 
Steinman, 1 Bos. & Pull. 404. There the owner of a 
house had contracted with a surveyor to put in certain 
repairs for a fixed sum. ‘The surveyor sub-con- 
tracted the work, and the servant of the sub-con- 
tractor left a heap of stone in the road in front of the 
house, by which the plaintiff’s carriage was upset and 
the plaintiff injured. It was held that the owner of 
the house was liable. The law was thus held in 
England until the case of Quarman v. Burnett, 6 
Mees. & W. 449, in which the court repudiated the 
doctrine of Bush y. Steinman. Rapson y. Cubitt, 9 M. 
& W. 710; Milligan v. Wedge, 12 Ad. & E. 737; 
Reedie v. London, ete. R. Co., 4 Exch. 248; Over- 
tonv. Freeman, 8 E. L. & E. 479; Scott v. Mayor, 
88 E. L. & E. 477; Steele v. S. E. Ry. Co., 16C. B. 
550. The doctrine of Bush y. Steinman was never rec- 
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ognized in the United States, except in the early 
cases: Bailey v. Mayor, 3 Hill, 581; Delmonico y. 
Mayor, 1 Sandf. 222; Lloyd v. Mayor, 1 Seld. 369; 
Stone v. Codman, 15 Pick. 297; Lowell v. B. & L. 
R. Co., 28 Pick. 24; Wiswall v. Brinson, 10 Ired. 
(N. C.) 554; Hinde v. Wabash Nav. Co., 15TIIll. 72; 
Chicago v. McCarty, 20 Ill. 385; but was speed- 
ily overruled, as shown by the authorities in this 
opinion. In addition to those there cited may 
be added Carter v. Berlin Mills Co. (1878), 8 Cent. L. 
J. 492; Wright v. Holbrook, 52 N. H. 120; Cuffy. R. 
R. Co., 6 Vroom (N. J.). 17; Prairie Co. v. Doig, 70 
Ill. 52; Slater v. Mersereau, 64 N. Y. 188; Schular v. 
R. R. Co., 38 Barb. 653; Harrison v. Collins (Pa.), 35 
Leg. Int. 262; Gwathney v. R. R. Co., 12 Ohio St. 92; 
City of Erie v. Calkins (Pa.),35 Leg. Int. 179; Dillon 
Mun. Corp.,§§ 792,793; Wood, Master & Serv., § 314. 
The learned opinion makes the liability to rest upon 
the power conferred by the statute of the State of In- 
diana upon municipal corporations to keep the streets 
in safe condition for travel, etc. The obligation im- 
posed seems to be no greater than that of the 
common law, nor greater than the powers con- 
ferred by the States; yet in the Pennsylvania, Illihois, 
Missouri, Ohio and the later New York cases, the doc- 
trine of respondeat superior was held to apply in fa- 
vor of cities. In the last case in Pennsylvania, City 
of Erie vy. Calkins, supra, it was directly held that 
no action would lie against the corporation for inju- 
ries arising out of the negligence of the employees of 
a contractor; and in all the cases the correlative duty 
of the city to keep her streets in safe condition, ete., 
is as fully recognized as inthe case at bar. All the 
decisions, except this one, recognize the exigency 
that may arise in public improvements, or emergen- 
cies of an exclusive’ temporary occupancy in the 
street which ex necessitate rei render the way unsafe 
and inconvenient (Western College v. Cleveland, 12 
Ohio St. 375; Prather vy. Lexington, 12 B. Mon. 589; 
Vanderpool vy. Hudson, 28 Barb. 186; Haight v. 
Keokuk, 4 Iowa, 199; Wood v. Mears, 12 Ind. 515), 
and that the private right must yield tothe public 
necessity. The doctrine of the above case goes beyond 
the authorities of other courts, and nearly, if not 
quite, makes the city the insurer of the lives of indi- 
viduals against defects in her streets. 








ABSTRACTS OF RECENT DECISIONS. 


NOTES OF RECENT DECISIONS. 


STREET RAILROAD COMPANY—RIGHT TO REMOVE 
SNOW FROM TRACK—LIABILITY FOR DAMAGES.—1. 
On the 6th January, 1877, there was a heavy fall of 
snow, and the defendant company, in clearing its 
track running along the bed of G street and across H 
street, threw the snow intoa mass at the intersection 
of those streets. Near by on H street, was the house of 
the plaintiff. On the night of the day mentioned, it 
rained very hard, and the plaintiff’s heuse was flood- 
ed with water. He thereupon brought suit against 
the Railway Company, alleging that in removing the 
snow from its track and throwing it into the street, it 
had obstructed the natural flow of water, whereby the 

ff’s house was injured. This was denied by the 
defendant. The verdict and judgment being for the 


defendant, the plaintiff appealed. Held: 1st. That | 


the defendant had a right to remove the snow from its 
track, and in clearing its track and in throwing the 
snow on the bed of the street adjoining thereto, the 





defendant did not use the bed of the street in an nn- 
usual or unreasonable manner. 2nd. That it had no 
right to throw the snow in the gutter and thereby ob- 
struct the natural flow of water from the street, be- 
cause in so doing it would have been guilty of negli- 
gence; nor had it a right to bank up the snow on G 
street, soas necessarily to obstruct the natural flow of 
water. Onthe contrary, it was obliged to exercise 
ordinary care and prudence, not only in removing the 
snow from its track but also in throwing it on the 
street. 2. The true test of exemption from liability in 
actions for injury to another’s property resulting from 
the exercise of rights intident to the dominion and 
ownership of property, is, whether in the act com- 
plained of, the owner has used his property in a rea- 
sonable, usual and proper manner, taking care to 
avoid unnecessary injury to others.—Short v. Balti- 
more City Passenger &. Co. Court of Appeals of 
Maryland. Opinion by ROBINSON, J. Judgment re- 
versed. 


FALSE PRETENSES—EVIDENCE—INTENT—PROOF 
OF OTHER ACTS OF LIKE CHARACTER.—Upon the 
prosecution of T for obtaining goods from M & Co. 
upon false pretenses, evidence that the accused, in 
the same city and at or about the same time, pur- 
chased goods from other parties, B & O, upon the 
same false pretenses, is admissible to show the intent 
of the accused in making the representations to M & 
Co., but not as proof that the accused had committed 
other offenses not charged in the indictment. And 
this, though the statute has made the obtaining goods 
on false pretenses larceny. Whenever the intent or 
guilty knowledge of a party charged with crime is a 
material ingredient in the issue of the case, other acts 
and declarations of a similar character tending to es- 
tablish such intent or knowledge are proper evidence 
to be admitted, provided they are not too remotely 
connected with the offense charged; and what are the 
limits as to the time and circumstances is for the 
court, in its discretion, to determine.—Trogden v. 
Com. Supreme Court of Appeals of Virginia. Opin- 
ion by STAPLES, J. Affirmed. 


LIABILITY OF WAREHOUSEMAN—SAFE KEEPING 
OF GOoDS READY FOR DELIVERY—NEGLIGENCE— 
EVIDENCE As TO CUSTOM.—1. On 9th September, 
1876, the appellee shipped from Boston to Baltimore, 
by one of the appellant’s steamers, sundry boxes of 
books and other property, under a bill of lading con- 
taining a clause that freight must be removed from 
the wharf at the place of discharge, during business 
hours on the day of its discharge; or it was liable to 
be stored at the risk and expense of the owner; all 
merchandise at owner’s risk while on the wharf. The 
steamer arrived at Baltimore on the 12th of Septem- 
ber, and the goods were that day unladen and put on 
the appellant’s wharf in the place set apart for Boston 
freight; and a notice was mailed to the appellee stating 
that the goods were ready for delivery and must be re- 
moved within twelve hours, or they would be stored 
at the appellee’s risk and expense. The appellee did 
not receive this notice and did not call for his goods 
till the 18th of September, when he found the books 
were damaged by water. This injury was occasioned 
by water flooding the wharf during a storm of rain 
and southeast wind, of unusual violence, which had 
occurred on the previous day, Sunday, The wharf 
was well covered, and in other respects,save its prox- 
imity to the water, was a secure place for the storage 
of goods, and watchmen were employed, one by day 
and one by night, to protect the shed and its contents. 
It was shown that this was the first time the part of 
the wharf where these goods were stored bad been 
submerged, though another part of the wharf had 


been submerged once before, during a period of about 
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twenty years; that the premonitions of a violent rain- 
storm and rise of the water before eight in the morn- 
ing were observed, and that it began to rain very 
heavily about noon, the water rising steadily all day, 
and that about two in the afternoon, the water came 
with a rush on the wharf and the watchman then did 
all he could to remove the goods up higher, but was 
compelled by the rise of the water to desist, as there 
were no stevedores about, and'no assistance to be had. 
In an action by the appellee to recover for the injury 
done his books: Held, that the appellant had not ex- 
ercised such reasonable care as the law requires of a 
warehouseman in the storage and safe-keeping of the 
goods in question, and that reasonable care means 
such care as a prudent man would give to the keeping 
of his own goods of like kind and under like cireum- 
stances. 2. Evidence that it was the custom of the 
appellant to store goods of its employers on the wharf, 
Was properly excluded from the consideration of the 
jury, as such a custom was not sufficient to discharge 
the appellant from its liability to the appellee.—Mer- 
chants, etc. Trans. Co. v. Story. Court of Appeals of 
Maryland. Opinion by MILLER, J. Judgment af- 
firmed. 

MASTER AND SERVANT—MASTER LIABLE FOR IN- 
JURY TO SERVANT FROM DEFECTIVE MACHINERY 
THOUGH NEGLIGENCE OF CO-SERVANT CONTRIB- 
UTES.—An engine in defendant’s railroad was out of 
order in many particulars, of which fact defendant’s 
managing officers had notice. Among these defects 
the throttle valve leaked, and the thread upon the 
screw which served tohold the reverse bar in place 
and thus controlled the motion of the engine was so 
worn as to be useless. As a natural and necessary 
consequence of the defects last mentioned the steam 
escaped from the boilers into the cylinders when the 
engine was put in motion, causing an injury to plaint- 
iff, who was in the employ of defendant. The engine 
was furnished with cylinder cocks, which if defend- 
ant’s engineer had opened them would have allowed 
the steam to escape, and prevented the accident, but 
the engineer neglected to open them. Held, that de- 
fendunt was liable for plaintiff’s injury and was not 
relieved because the negligence of plaintiff’s co-ser- 
vant, the engineer, contributed to such injury. As 
between plaintiff and defendant it was the duty of 
the latter to furnish for use in the prosecution of its 
business good and suitable machinery and keep it 
in repair. Wright v. New York Cent. R. Co., 25 N. 
Y. 562; Lanirg v. Same, 49 Id. 521; Flike vy. Boston, 
ete. R. Co., 53 1d. 549; Corcoran vy. Holbrook, 59 Id. 
519. It was also the duty of defendant to furnish for 
the management of such machinery careful and trust- 
worthy servants, and if these conditions were fulfilled, 
the plaintiff, though injured by the negligence of his 
fellow-servant, could maintain no action against their 
common principal. Coon v. Syracuse, etc. R. Co., 5 
N. Y. 492. But neither upon principle nor authority 
can it be held, that the negligence of a servant in using 
imperfect machinery excuses the principal from lia- 
bility to a co-servant for an injury which could not 
have happened had the machinery been suitable for 
the use to which it was applied.—Cone v. Delaware, 
etc. R. Co. New York Court of Appeals. Opinion by 
DANFORTH, J. Judgment affirmed. 


SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 
July , 1880. 


DIVORCE — PRIOR DIVORCE PROCURED IN AN- 
OTHER STATE BY LIBELEE WITH LIBELANT’S 








CONCURRENCE—AGREEMENT.—In a libel for divorce 
for the cause of adultery brought by the wife, it ap- 
peared that the parties were married in this State and 
lived here as husband and wife for over six years, till 
March 20,1877; that on said date she left her husband’s 
house, and filed a libel for divorce in this court against 
him, to which he appeared, and which, after hearing, 
was dismissed in May, 1877; that the husband in the 
following May went to Maine, and soon after filed a 
libel for divorce in the Supreme Judicial Court of that 
State; that service of said libel was made upon her, 
and that she employed counsel here, who, by her di- 
rection, employed counsel in Maine to appear, and 
who did appear for her in said suit, and took part in 
the proceedings as her counsel; that after said service 
she, through the intervention of friends,consented to 
withdraw opposition to said suit in Maine, and upon 
receipt of a sum of money agreed to and did release 
dower, homestead or other interest in his lands and 
all clalms for alimony, support or maintenance, and 
all other claims whatever; that at the time of such 
negotiations and receipt she supposed said court in 
Maine had jurisdiction of the subject-matter of the 
divorce and of the parties, and that such belief was 
not caused by the fraud of the libelee; that a decree 
of divorce was granted upon said libel; that on March 
18, 1878, the libellee married again in Maine. accord- 
ing to the laws of that State, and a few days after the 
, arties came to this State, and have lived here togeth- 
er openly as husband and wife. Held, that the fact that 
the wife not only appeared in the suit brought by the 
husband, but that she afterwards executed a release, 
reciting the divorcee therein obtained by him, and for a 
pecuniary consideration discharged all her claims 
upon him or his estate, was a conclusive answer to this 
libel. Having done this, she can not treat his subse- 
quent marriage and cohabitation with another woman 
as a violation of his marital obligations to herself. 
The defense is allowed, not upon the ground of a strict 
estoppel, but because her own conduct amounts to a 
connivance at, or acquiescence in, his subsequent 
marriage. Kingman v. Kingman, 2 McCarter, 146; 
Palmer y. Palmer, 1 Sw. & Tr. 551; Boulting v. 
Boulting, 3 Sw. & Tr. 329; Giffs v. Giffs, 3 Sw. & Tr. 

116, 11 H. L. C. 1; Pierce vy. Pierce, 3 Pick. 299; 
Lyster vy. Lyster, 111 Mass. 827, See, also, Smith v. 
Smith, 13 Gray, 209. Opinion by Gray, C. J.—Loud 
v. Loud. . 


INDICTMENT—LARCENY IN A BUILDING — FACTS 
NECESSARY TO BE PROVED.—1. In an indictment under 
Gen. Stats.ch. 161, § 15, for larceny in a building, it is 
not enough to prove that the property stolen was ina 
building at the time of the theft, and that the de- 
feadant was the thief. It is necessary to show also 
that the property was under the protection of the 
building, placed there for safe keeping, and not un- 
der the eye or personal care of some one in the build- 
ing. 2. Where, therefore, the property stolen con- 
sisted of watchcs, and the alleged owner testified that 
they were a part of his stock in trade, usually kept by 
him iu the building, and that he was in charge of the 
property when the defendant came in and asked to 
look at some watches; that he handed the watches to 
the defendant; that he was not sure whether the de- 
fendant held the watches in his hand or whether they 
were lying on the show-case; and that they were stolen 
while he turned partially round to place something on 
the shelf behind him, it was held, that a conviction 
could not be sustained. If the watches were upon 
the show-case when stolen,it would be at least doubt- 
ful whether they must not under the circumstances be 
considered as rather in the possession of the owner 
than under the protection of the building. If by the act 
of the owner they were in the hands of the defendant, 
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they certainly derived no protection from the build- 
ing. As the evidence left it wholly uncertain whether 
they were on the show-case or in the defendant’s own 
hands, it did not warrant a conviction of larceny in a 
building. R. v. Campbell, 2 Leach, 4th ed. 564; 
R. v. Castledine, 2 East, P. C. 645; R. v. Watson, 2 
East, P. C. 680; s.c., 2 Leach, 640; R. v. Hamilton, 
8C. & P. 49, 50, note; Com. vy. Smith, 111 Mass. 429. 
Opinion by AMEs, J.—Com. v. Lester. 


TRESPASS—DISSEISIN OF OWNER— AGENT.—In an 
action of trespass gu. cl., the court, sitting without a 
jury, found that atitle toa part of the locus was in 
one Louisa Putnam according to the deeds of the par- 
ties, and that at the time of the conveyance to said 
Louisa Putnam, the plaintiff was in possession of that 
part of the locus, her grantor, one Morse, having 
some years before placed the fence between his lot and 


the plaintiff’s in such a position as to leave a strip, 


about six feet wide, really belonging to the Morse lot, 
on the plaintiff’s side of the fence. This was done by 
said Morse under the mistaken belief of himself and 
the plaintiff that said fence was on the true line, and 
thereafter the plaintiff occupied up to said fence, 
claiming title under her deed. Said Louisa Putnam, 
through her husband as her agent, employed the de- 
fendant to move said fence on to the true line for the 
purpose of taking possession of the land owned by 
her and the defendant moved said fence on to the true 
line, although the plaintiff on the ground forbade him 
todoit. This act was part of the trespass complain- 
en of. Held, that the plaintiff was entitled to re- 
cover. At the time ofthe alleged trespass said Louisa 
Putnam was disseised, and until she had recovered 
possession by entry, and so made the deed to her ef- 
fectual to pass a good title, she was a stranger with- 
out right of entry against the plaintfff; and the entry 
of her agent, against the plaintiff’s wishes, was a 
trespass for which the defendant is liable, although 
such entry was made without a breach of the peace. 
Ward v. Lindsay, 6 Met. 407, 413. It was a tortious 
entry, although the effect of it, followed by abanden- 
ment of possession by the disseisor, was to give to 
said Louisa Putnam a good title to the land, anda pos- 
session which, once acquired, was good agzainst a 
mere disseisor. Opinion by CoLt, J.—-Rawson v. 
Ward. [With the foregoing action was tried a writ of 
entry brought by the same plaintiff against said 
Louisa Putnam to recover the strip of land above de- 
scribed. The presiding judge was asked to rule that 
if said Louisa Putnam’s grantors were disseised when 
their deed to her was made, she, claiming under 
them, could not by an entry made against the remon- 
strance of the defendant, acquire a title which would 
defeat this action. Held, that this ruling was prop- 
erly refused. By the form of her action the demand- 
ant now admits that the tenant is in possession of the 
land demanded claiming title; and as between the 
two the latter shows the better title to the same by 
deed. ] 





SUPREME COURT OF PENNSYLVANIA. 


April-July, 1880. 


BENEFICIAL SOCIETIES — SICK BENEFITS — By- 
LAWS — AMENDMENTS — BINDING EFFECT UPON 
MEMBERS.— 1. A member of an incorporated bene- 
ficial society, in which the benefits to be derived are 
regulated by the by-laws, does not stand in the rela- 
tion of acreditor to the society, bu can claim only 
such privileges and under such regulations as are pre- 





8 

cribed by the by-laws existing at the time of his ap- 
plication for relief. 2. A became a member of an in- 
corporated beneficial society, one of the by-laws of 
which fixed a certain sum tu be paid to sick members. 
Subsequently in due forma by-law was adopted’ pro- 
viding that no benefits should be paid until the balance 
in the hands of the treasurer should amount to $800. 
A afterward fell sick, and after his sickness made ap- 
plication for sick benefits, but not in accordance with 
the regulations prescribed by the by-laws; at the time 
of his application the balance in the treasurer’s hands 
did not amount to the required sum; his application 
was refused, and he brought suit against the society: 
Held, that he was not entitled to recover. Reversed. 
Opinion by GorDoN, J.— St. Patrick’s Ben. Soc. v. 
MeVey. 8 W.N. 537. 

CONTRACTS— EVIDENCE —PAY-ROLL—WHEN AND 
HOW ADMISSIBLE IN ACTIONS BY SUBCONTRACTORS 
AGAINST THEIR EMPLOYERS.-—- In an action by a sub- 
contractor against his employer for expenditures 
alleged to have been authorized over the contract 
price, the plaintiff testified as to various sums paid by 
him for labor and for store bills. He offerec in evi- 
dence the pay-roll which coutained these items, which 
document was admitted under exception: Held, that 
though not competent as a book of original entries in 
the present action, and although res inter alios acta, 
not charging the defendant, it was admissible in cor- 
roboration of the plaintiff’s testimony. Reversed. 
Opinion by Paxson, J. — Donahue v. Conner. 

MINES AND MINING— EASEMENT OF SUPPORT -- 
CONVEYANCE OF MINERALS.—1. Coal in place is land; 
ejectment will lie,therefore,and it may be conveyed by 
deed separate and distinct from the right to the surface 
over it. 2. While the law, where the surface and the 
coal under it are held by different owners, implies an 
obligatiom on the part of the lower owner so to mine 
as to keep up the surface, yet this obligation may be 
done away with by contract or by the terms of the 
grant of the surface. 8. Where A sold land reserv- 
ing to himself ‘‘all the coal ” therein and the right to 
mine the same by any subterranean process, but with- 
out the right to enter upon the surface, and in the con- 
tract of sale provided that he should be exempt from 
any liability for any injury resultiug to the surface 
from the mining: Held, sufficient to exempt A and 
his assigns of the coal from liability for damages re- 
sulting from the caving in of the surface from mining. 
Reversed. Opinion by MErRCuR, J.—Scranton v. 
Phillips. . 





SUPREME COURT OF MISSISSIPPI. 
April Term, 1880. 


DEED ~-DELIVERY—WILL.—W died in 1878 ledving 
a large estate and also a will by which he disposed of 
only a portion of his property. After his death a box 
which he had kept in his bank was opened, and in it 
were found several deeds disposing by gift of his 
lands to some of his grandchildren. Said deeds bore 
date, some in 1874, and the others in 1875, were duly 
acknowledged but not recorded. Folded in each of 
said deeds was a separate piece of paper containing 
these words: ‘‘I hereby direct that this deed be hand- 
ed to my grandchildren therein named, as I have 
made a deposit of it for safe keeping and to avoid de- 
struction, for their sake and benelfit,’’ and was signed 
by said W. Held, that there had been no delivery of 
the deeds, and that they could not be upheld. Nor 
were the papers valid as wills, not being properly at- 
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tested. Reversed, Opinion by CAMPBELL, J.—Davis 
v. Williams. 

CaRRYING CONCEALED WEAPONS—CONSTRUCTION 
OF STATUTE.—The words ‘‘being threatened’’ in the 
statute concerning the carrying of concealed weapons 
are used in the sense of being so circumstanced as to 
be made to apprehend an attack, against which one 


might lawfully defend himself by the use of a deadly 


weapon. The term *‘threatened’’ does not mean that 
a mere denunciation of evil will license the person de- 
nounced to carry concealed weapons. The person ex- 
cepted from the prohibition of the statute is one so 
menaced as to have good reason to believe that he is 
in danger of attack from which he may properly de- 
fend himself by the character of weapon he carries 
concealed. That one has been threatened by another 
with bodily harm, does not in itself license the person 
threatened to carry a weapon wholly or partly con- 
cealed. To justify it, he must, in the opinion of the 
jury, have good and suflicient reason to apprehend an 
attack, and must be carrying the weapon charged as 
a precaution against it, ata time or place or under 
circumstances in which be could not have sufficient 
reason to apprehend an attack, of all which the jury 
trying the case is to determine, as a question of fact. 
Reversed. Opinion by CAMPBELL, J.— Tipler v. 
State. 

COMMON CARRIER—LIABILITY FOR CARRYING BE- 
YOND DESTINATION — CUSTOM — NOTICE. —The 
plaintiff, with two young daughters, embarked at 
Vicksburg on the defendant’s steamboat for Palmyra 
Landing, upon the assurance that she would be land- 
ed there. Being without a male escort, she placed 
herself under the care of the clerk of the boat. She 
was landed at two o’clock in the morning, at Point 
Pleasant Landing, a mile distant from Palmyra, and 
was forced to spend the night with her children in an 
open warehouse, almost without fire, and to procure 
transportation next morning to her proper destina- 
tion. The night was dark andcold. She was induced 
to disembark at Point Pleasant, by one H and one O, 
who told her that she had arrived at her destination. 
H was a personal friend of the officers of the boat, 
traveling free, and in return for the favor assisted the 
clerk in various ways, especialy in the matter of es- 
corting ladies on and off the boat. He was supposed 
by the plaintiff to be one of the clerks. O was a pas- 
senger, and an acquaintance of the plaintiff, and the 
clerk, on retiring for the night,requested him to see 
her safely on shore when her landing was reached. 
Both H and O supposed, when they conducted her 
ashore, that she was disembarking at Palmyra, and 
this mistake grew out of the fact that the boat had rug 
past that place without stopping and with the inten- 
tion on the part of her officers of returning to it after 
making the landing at Point Pleasant. Held, that the 
defendant was liable in damages. It was proved that 
the custom of the boat was to notify passengers of their 
arrival at their place of destination, a custom that 
would seem indispensable at night, and plaintiff had 
therefore a right to expect such notification. Defend- 
ant in error is bound not only for the acts of his clerk, 
but for the acts of those to whom, in this matter, the 
clerk had deputed the performance of the duties en- 
trusted to himself. The case stands exactly as if the 
clerk had, in person, misdirected and led plaintiff off 
the boat. Reversed. Opinion by CHALMERS, J.— 
Carson v. Leathers. 
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SUPREME COURT OF MISSOURI. 
June 14, 1880, 


PUBLIC SCHOOLS — POWER OF BOARD TO EXPEL 
PuPIiLs.—Rule 11 of the Jefferson City School Board 
reads as follows: ‘*Any pupil absent six half-days in 
four consecutive weeks without satisfactory excuse, 
shall be suspended from school.’’ The statute pro- 
vides (Rev. Stat., § 7045), that ‘‘the board shall have 


| the power to make all needful rules and regula- 


| 





tions, for the organization, grading and govern- 
ment of the school in their district.’’ This rule 
was enforced against plaintiff’s son, and he seeks 
by mandamus to compel the school board to ad- 
mit his son to the school. The circuit court sus- 
tained a demurrer to the return of the school board 
setting up this rule. Held, that the rule in ques- 
tion is clearly within the power conferred upon 
the board by the legislature, and is a reasonable and 
proper one. The legislature has extended this power 
to these boards, and it is only in case of an improper 
exercise of the power that the judiciary will interfere. 
Dritt v. Snodgrass, 66 Mo. 286. Reversed and re- 
manded. Opinion by Napton, J.—King v. Jefferson 
City School Board. 


CRIMINAL LAW—LIBEL—REPEAL OF LAW CREA- 
TING OFFENSE—CONSTRUCTION OF STATUTE.—De- 
fendant was indicted, tried and convicted for a libel, 
committed prior to the present statutes. At that time 
libel was a common law offense, and punishable only 
assuch. It was first defined and punished as a stat- 
utory crime by the present statutes, which took effect 
November 1, 1879. Rev. Stats. §§ 1591, 1592, 1644. 
Held, that sections 1591, 1592 and 1644, supra, re- 
pealed the common law on the subject; that sections 
1675 and 3151, creating certain savings from the re- 
pealing provisions of the statute, apply only to of- 
fenses created by statute, and that there are no such 
savings as to common law offenses. Hence, no judg- 
ment of conviction could be pronounced against 
defendant for a libel at commonlaw. Comm. v. Mar- 
shall, 11 Pick. 350; 21 Pick. 873; 10 Pick. 37; 18 Al- 
len, 581; U.S. v. Tynon, 11 Wall. 89; State v. Slaught- 
er, Supreme Court of Mo., MS., October Term, 1879. 
Reversed. Opinion by HENRY, J.—State v.Boogher. 


CRIMINAL LAW—FORGERY OF CERTIFICATE OF 
RECORD OF DEED— EVIDENCE—EXPERT TESTIMONY 
—MISCONDUCT OF JURY.—1. Defendant was indicted, 
under Rev. Stat. sec. 1379, for forging the certificate 
of the recorder of Bates County, on a deed of trust 
executed by one Buchanan for defendant’s benefit. 
The execution of the deed of trust, and the notes se- 
cured by it, as well as the circumstances under which 
they were made, were proven; and it also appeared 
that defendant negotiated the notes and deed 
of trust with one Hale, at which time the certifi- 
cate of record was upon the deed the same as 
at the trial. The certificate did not state the 
year in which the deed was deposited for rec- 
ord, as required by Rey. Stat. sec. 3818. The re- 
corder testified that the certificate was a forgery, and 
that the instrument was never recorded. A witness 
testified that he saw defendant indorse his name across 
the back of the notes. Qualified experts testified that 
the same man who wrote the name across the notes 
forged the certificate. The deed of trust and notes 
were offered in evidence. On this testimony, the 
court denied an instruction, asked by defendant, in 
the nature of a demurrer to the evidence: Held, 
proper. The forgery of the certificate was proven, 
and so was the fact that defendant indorsed his name 
on the notes. Having indorsed the notes for value, he 








158 THE CENTRAL LAW JOURNAL. 








was estopped from denying the genuineness of his 
signatures. These. signatures furnished a basis for 
comparison of his handwriting with that in the certif- 
icate, and the experts properly used them for that 
purpose. 1Greenlf. on Ev. sec. 580; State v. Scott, 
45 Mo. 302; State v. Clinton, 67 Mo. 880. The deed 
of trust was necessarily introduced to show that 
the forgery was upon an instrument entitled to be 
recorded; und the notes and indorsements were prop- 
erly admitted for the purposes of comparison, and to 
show that the forgery was committed with ‘‘intent to 
defraud,’’? as well as to corroborate the testimony of 
witnesses. It is not material that the certificate was 
defective in omitting the year. Itis sufficient to con- 
stitute the forgery, that it purported ‘‘to have been 
made by an officer authorized to make such certifi- 
cate.’’ The principle announced in State vy. Eades, 
68 Mo. 150, is applicable. 2. The instructions prop- 
erly presented the law tothe jury. The jury were 
permitted to take the instructions and the document- 
ary evidence to the jury room: Held, not improper. 
Hanger v. Imboden, 12 Mo. 8. 3. One Ramsey, who 
was not an expert, and did not profess to be, was per- 
mitted, against the objection of defendant, to give his 
opinion based upon a comparison of the handwriting 
invelved: Held, error, for which the judgment should 
be reversed. Reversed and remanded. Opinion by 
SHERWOOD, C. J.—State v. Tompkins. 


SURETY — ACTION FOR MONEY PAID As — DE- 
FENSES—WEIGHT OF EVIDENCE.—1. This was an ac- 
tion by plaintiff to recover money paid as surety for 
defendant on a joint note executed to the First National 
Bank of Carthage. The name of the payee was left 
blank. Plaintiff paid it after maturity in that condi- 
tion. The amount of principal and interest so paid 
was $311.66, which is the amount sued for. These 
facts are'not disputed. Held, that the fact that the 
name of the payee was left blank, and that the note 
was paid by the surety in that condition, was neither 
a moral nor technical defense to this action. The suit 
was not upon the note; and had it been, the blank 
might have been filled by any bona fide holder. Story 
on Bills, § 54. 2. A second defense was, that defend- 
ant had given plaintiff a bill of sale on some corn, 
worth $140, which plaintiff took in consideration of 
paying off the note. This was denied, and the ques- 
tion was simply one of fact. Held, not subject to re- 
view in this court. Affirmed. Opinion by NapTon, 
J.—Schooler v. Tilden. 








QUERIES AND ANSWERS. 





[*4* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject- 
ed. Anonymous communications are not requested. | 


QUERIES. 


2%. Isa judgment by default, not authorized or war- 
ranted by any of the allegations in the complaint or 
proof void or only voidable? For illustration: A makes 
his mortgage to B for $1,000, and dies leaving heirs, C, D 
and E. B brings a suit to foreclose against C, D and E. 
He is only entitled to a judgment im rem—asks no more. 
C,D and E are defaulted, and in addition to the ordi- 
nary decree of foreclosure a judgment in personam is en- 
tered up against them. Is the personal judgment void? 

Peru, Ind. Ss. 





27. A being largely indebted to B,C and D, without any 
consideration conveys his real estate to E, for the pur- 
pose of placing it beyond the reach of any judgments his 
creditors may recover against him. After such convey- 
ance B, C and D severally recover judgments against A, 
of different dates; D, who recovered the last judgment, 
brought suit to set aside the conveyance. When set 
aside, what is the order of the liens, and is there any 
priority of the judgment-creditors? 

Peru, Ind. 8. 





28. A testator gave to A 3-5 of his estate; to B 3-5 of the 
balance; and to C the remaining 2-5. Bis indebted to 
the estate $1,500. The estate, exclusive of the $1,500, 
amounts to $3,500. B, in consideration of his liability to 
the estate, quit claims to A&C. Bis worthless. What 
are the respective shares of A and C in the balance of the 
estate in dollars and cents?. E. H. K. 

Dayton, O. f 
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29. A conveyedin fee, by deed, to B. A then mort- 
gaged, with covenants of warranty, same property, by 
mistake, toC. B then conveyed in fee, by deed, to A. 
Then A mortgaged, with covenants of warranty,to D. 
All the conveyances being duly recorded. D had no 
actual notice of the mortgage from A to C, and was in 
possession of no facts which, upon inquiry, would lead 
to the discovery thereof. A is now wholly insolvent. 
Would the title after acquired by A from B, enure to C’s 
benefit by way of estoppel? and, C being charged with 
record notice of the condition of the title when he took 
his mortgage, would he not be a purchaser with notice? 
and, in such case, would not the mortgage lien of D be 
a superior lien to that of C,D being an innocent pur- 
chaser? J. H. H. 





30. The New York statute provides: “That when 
any estate or property shall be willed to a child or 
descendant of the testator, and the devisee or leg- 
atee shall die during the lifetime of the testator, 
leaving a child or descendant who shall survive such 
testator, sueh devise or legacy shall not lapse, but the 
property so devised * * * * shall vest in the sur- 
viving child or descendant * * * * asifsuch legatee 
or devisee had survived the testator and had died intes- 
tate.” 3 Rev. Stat. N. Y. 146, Sec. 47, 5th ed. The English 
statute is similar, down to the word “lapse.” It then 
says, “But it shall take effect asif the death of such 
person (legatee) had happened immediately after the 
death of the testator.” Stat. 1 Vict. ch. 26, Sec. 33. The 
statutes of the States are nearly all in substance (as to 
the question presented) like the New York statute, sw- 
pra, providing for the “vesting” of the gift in the child, 
etc. Quere: 1. Does such child or descendant, upon 
the death of the legatee before the death of the testa- 
tor,upon the death of such testator, take the legacy,. 
discharged of debts of the legatee to the testator, or re- 
duced by suchindebtedness? 2. Would such legacy pass 
by the willof the legatee of all his property? 3. Would 
such legacy constitute a part of the estate of the legatee 
to be administered by his representatives? D. L. A. 

Sherburne, N. Y. 





ANSWERS. 

15. [11 Cent. L. J. 78.] The statutory abolition of es- 
tates tail, also avoids all remainders which might at 
common law have been limited thereon, otherwise the 
object of the statute would be defeated. The whole 
goes to the donee of the estate tail under the stat- 
ute. bd PAUL T. KREZ. 

Sheboygan, Wis. 





22. [11 Cent. L. J. 138.] Bhas the prior lien on the 
mortgaged premises. After the redemption, B’s lien for 
the balance due remained asif no sale had been made 
on his decree of foreclosure. Teal v. Hinehman (Su- 
preme Court of Indiana, not yet reported), 34 Ind. 57. 

Indianapolis, Ind. A. B. 

[Another correspondent cites Goddard v. Renner, 57 
Ind. 532 and Cauthorn vy. Indianapolis etc. R. Co., 58 Ind. 





14. asin point.—Ep CENT. L. J.] . 
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CURRENT TOPICS. 





We are under a considerable obligation to one of our 
subscribers in Arkansas, who,rejoicing in the unroman- 
tic name uf Brown, and finding the time hang heavily 
on his hands, has written usa very pleasant letter, a 
part of which is evidently intended to be humorous. 
We happened to remark last week—referring to the 
fact that most of the courts had adjourned for the 
summer vaeation; that no new opinions could reason- 
ably be expected for several weeks yet, and that as we 
had kept up so closely with what the courts had been 
doing during the past year, it was a somewhat difti- 
cult matter to make the JOURNAL as instructive as 
usual during the dog-days—that if we could find any- 
thing in the reports or text-books which seemed to be 
unusually interesting, we should be glad, in this cri- 
sis, tolay our hands upon it for the benefit of our 
readers. Our humorous correspondent benevolently 
went to work to help us out. Although he has pro- 
duced nothing which will be very entertaining to our 
subscribers, he has called our attention to an incident 
related in Lord Campbell’s works which is ‘*not 
dry’’ and which we think will ‘*bear repeating, ’’ 
and for which, so far as it goes, he has our thanks. 
This reference is contained in the last paragraph of 
our correspondent’s letter, where he says: ‘‘But you 
want something from the books. Well, turn to the 
Life of Lord Ellesmere, 2 Campbell’s Lives, p. 339 e¢ 
seq., and print the unique judgment of that ‘father’ 
imposing punishment for the filing a too long replica- 
tion. I don’t remember to have ever seen it printed 
in any of the compilations of oddities, and in my 
judgment it is well worthy to be unearthed. The idea 
of the solicitor who incurred the displeasure of Lord 
Ellesmere trotting around with his replication hang- 
ing around his shoulders has always amused me 
greatly. How would it do in these days? Imagine 
Judge Adams sticking the head of Broadhead, or 
Glover, or Noble, or of some of your other great law- 
yers through some of their own pleadings,and parad- 
ing them around for exhibition. I expect the judge 
would like to do it sometimes. It suited better in the 
days of Lord Ellesmere, however, than it would now. 
Good Queen Bess had just then made the ruff collars 
fashionable, and the chancellor only put his victim in 
the height of fashion.’’ 


ee 


The attention which Dr. Tanner’s celebrated fast 
has attracted in other countries, has not been confined 
to the medical profession or the general public. The 
English Law Journal discusses the legal phase of such 
experiments, remarking that experiments in life and 
death like Dr. Tanner’s are likely, if successful, to 
produce imitations. It thinks it, therefore, well to in- 
quire whether there is any weapon jn the armory of 
the law to suppress exhibitions of evil example like 
this. Would an experimentalist of this kind, it asks, 
be guilty of attempting suicide? The first answer 
which rises to the lips of a lawyer is in the neg- 
ative, because nothing is further from the exhib- 
itor’s intention than to kill himself. Reflection shows 
that this answer does not exhaust the matter. If 
there were such a crime as self-manslaughter, that is. 
killing oneself by culpable neglect, the person who 
will eat no food would clearly be guilty of attempting 
that crime. But when this abstention from food 
takes place in a reckless disregard whether life is de- 
stroyed or not, the offense becomes graver, and the 
offender would be guilty of an attempt at self-mur- 
der. A man who threw himself from the top of a 








church tower could not, if by some lucky chance he 
should survive, excuse himself from a criminal charge 
on the ground that he was trying the strength of his 
bones. A person who attempted to starve himself 
within an inch of his life would, in the opinion of the 
Law Journal, be guilty of that degree of recklessness 
which legally amounts to intention, and might be 
dealt with according to law. This may be so; but in 
this country, at least, a» man is allowed to do pretty 
much as he pleases, provided he does not interfere 
with the rights of others. One may commit suicide, 
if he wishes, without the dread of being buried at 
the cross-roads ‘‘with a stake in his inside.’’ This 
laxity of opinion may be the cause of the increase of 
self-murder in all our great cities, and may be unfor- 
tunate; but it still remains a fact. Wherefore we 
conclude that po one in America need be deterred 
from imitating Dr. Tanner’s feat through fear of the 
arm of the law. 


Bouvier defines a ‘‘solicitor’’ as ‘*a person whose 
business is to be employed in the care and manage- 
ment of suits depending in courts of chancery.’’ But 
the Supreme Court of Nevada is much less explicit; 
according to it the word ‘‘solicitor’’ applies to all 
‘*individuals who are engaged or employed specially 
for the purpose of soliciting, importuning or entreat- 
ing for the purchase of goods, etc.’’ A statute of Ne- 
vada authorized a tax on ‘‘solicitors,’’ but did not at- 
tempt to define the word. In Ex parte Sienbenhauer, 
10 Rep.175, the petitioner applied to the Supreme Court 
for a habeas corpus, alleging that he was a citizen of 
California, and that he came to Nevada for the pur- 
pose of taking orders from the merchants of Nevada, 
and did obtain orders for merchandise, which orders 
were to be filled in California by petitioner, and 
shipped to said merchants. He testified that he and 
others, engaged in this occupation or business, were 
known among merchants as commercial or traveling 
agents, and were not called solicitors. He was arrest- 
ed upon a complaint charging him with taking such 
orders witb out taking out and paying a license there- 
for as provided in an ordinance passed under 
authority of the statute mentioned. But the 
court held that he was a “‘solicitor’’ neverthe- 
less. ‘*The act,’’ said Hawley, J., ‘‘names almost 
every conceivable sort of occupation or business. In 
my opinion the word ‘solicitor’ has the same specific 
meaning as the other words; that is, it applies to all 
individuals who are engaged or employed specially 
for the purpose of soliciting, importuning, or entreat- 
ing for the purchase of goods, etc. Itis an independ- 
ent occupation or business. The legislature only in- 
tended to reach those persons who might be employed 
in this particular business as a means of making a 
living. The assayers, barbers, and boot-blacks, as 
well us the tailors, merchants and tradesmen, solicit 
custom in their respective callings, but they are only 
required to take out a license as assayers, etc., to 
enable them to carry on and conduct their particular 
occupation or business. The word ‘solicitors’, as used 
in the ordinance, does not apply to them from the 
mere fact that in conducting their business they solicit 
custom from the public. Of course, if any per- 
son combines within himself more than one dis- 
tinct occupation or business, he could be compelled to 
take out a license for each occupation or business. 
To determine this question the good faith of the party 
may often be involved. But in every case itis only 
the occupation or business thatis taxed. The mere 
fact that a clerk, merchant, or other person solicits 
orders or favors in their line of business, does not 
necessarily bring them within the law authorizing a 
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license tax to be imposed upon ‘solicitors.’ The law 


means persons engaged in that particular class of 
business for a profit or as a means of livelihood.’’ 
We wonder whether lawyers have to pay a license tax 
in Nevada. It would certainly not be difficult to find 
members of the legal profession, outside of Nevada, 
and for all we know in it, who could be easily em- 
braced in Judge Hawley’s definition of a ‘ ‘solicitor, ’’ 
as well as Bouvier’s. 


NOTES. 

——Chief Justice Warner, of the Supreme Court of 
Georgia, has resigned.—— At the memorial proceed- 
ings on the death of Judge Trigg, of the Federal 
District Court, at Memphis, last month, one of the 
speakers was rather hard on the reading judge, con- 
trasting him with what we suppose must be called the 
**horse sense’’ judge. ‘‘I do say,’’ he remarked, 
**that the learned judge. in the sense of a judge who 
is ever exploring the reports, for decisions rather than 
for reasons, and who relies solely upon them, is the 
most dangerous of all judges. He is not much more 
wise than a man who would attempt to make his way 
through a morass at night, trusting to the 
guidance of the fire-fly’s lamp. Itis safe to say 
that fully half of what makes up a law library is the 
merest trash, and the judge who is crammed and 
crammed-into the dimensions of case learning has, to 
say the least, filled much space with rubbish that 
were better left open for the free play of his own fac- 
ulties.”? Very well. But we are tempted to ask 
whether if all judges were to discard precedent and 
rely altogether on the ‘‘free play of their own facul- 
ties,’’ the law would not soon become so uncertain as 
to be really worthless? 


——Some of the lay journals have discovered that 
there is a suit, apparently without precedent, in pro- 
gress in Newbern, N. C. A Miss Walters, it is said, 
agreed witha Mr. Finch, a jeweler, to give him one 
kiss daily for one hundred days, in consideration of a 
set of jewelry which the young lady coveted. The 
jewelry was delivered and the kisses were received to 
the number of thirty, when Mr. Finch began to com- 
plain that the kisses furnished were not up to the 
contract, Miss Walters permitting him to kiss her 
cheek only, while Mr. Finch maintained that he should 
be allowed to put his arm round her waist and kiss her 
on the mouth. This Miss Walters refused, whereupon 
we are told that Mr. Finch has brought an action 
against her for breach of contract. A New York pa- 
per discusses the important question from an oscula- 
tory standpoint, as fo!lows: ‘‘This action raises sever- 
al new and important questions, among the most im- 
portant of which is, What constitutes, in the eye of 
the law, a kiss? The testimony of several experts is 
to be introduced by the plaintiff; but, although these 
experts will probably start out with the assertion that 
a kiss is that which is impressed by one pair of lips 
upon another pair, they will subsequently be com- 
pelled to admit, on cross-examination, that one pair 
of lips alone may imprint a kiss upon any accessible 
object. This seems, at first sight, fatal to the plaint- 
iff’s claim that the defendant did not furnish him with 
lawful current. kisses, but it must be noticed that he 
sets up the further plea that there is a difference be- 
tween active and passive kisses; that Miss Waters 
promised to give him a certain quantity of kisses— 
not to permit him to take them—and that giving kisses 
is an act which requires the use of the lips. This is 
certainly a strong point, and though the court may 
decide that there is no one variety of kiss which can 








be held to be the only kiss known to the common law, 
it may give an authoritative definition of an active 
kiss which will be of immense service to mankind. It 
is maintained by counsel for the defendant that there 
was no contract between the parties, for the reason 
that kisses can not constitute a valid consideration. 
The decision on this point will be eagerly waited for. 
That a kiss is something which can be given willingly 
or taken by force, and that it is commonly reputed to 
possess more or less intrinsic value, are points which 
the plaintiff’s counsel will eloquently maintain. Hence 
it seems that a kiss may be a valuable and sufficient 
consideration upon which to base a contract. On the 
other hand, it is asserted that courts have never recog- 
nized a kiss as property capable of being stolen, and 
that when a kiss has been seized by violence the only 
remedy of the injured person is an action for assault. 
It is evident that we have here a question which ad- 
mits of a vast amount of argument, and that its judi- 
eial decision will mark an era in our common law 
jurisprudence. ’’ 


——tThe Law Times says: **The compromise of crim- 
inal prosecutions for libel is a practice which has been 
more than once emphatically condemned. A very 
flagrant ease came before Lord Justice Bramwell, at 
the Manchester Assizes, in which his Lordship was 
applied to by counsel for the defendant to allow the 
latter to make amends by paying a portion of the costs 
of the prosecution, and so to let the matter drop. 
Counsel for the prosecution appear to have been will- 
ing to assent to this arrangement, whereupon this 
oecurred:—The Judge: That there shall be no ver- 
dict?—Mr. Russell: A verdict of ‘‘Not guilty,’’ my 
Lord.—The Judge: Certainly not. I never will con- 
sent to that.—Mr. Russell: It is a private prosecu- 
tion.—The Judge: It is not the prosecution of Messrs. 
Lewis; itis a right of the public. It is a scandalous 
and infamous libel. If it comes before me I shall take 
care the jury have an opportunity of saying whether 
they will give a verdict for the Crown or not. I never 
will consent to that course.—Mr. Russell: After all, 
your Lordship, this is a private prusecution.—The 
Judge: It is a private prosecution, but it is for the 
benefit of the public that all our characters should be 
taken care of.—Mr. Russell: Iam not inclined to dis- 
pute that position, but there have been very strong 
opinions expressed by the judges in reference to per- 
sons instituting criminal proceedings for libel.—The 
Judge: I don’t remember that. What judges have 
said so?—Mr. Russell: Lord Coleridge is one. He is 
as strong on the point as any man could be that it re- 
quires a very extreme case in order to resort to the 
criminal law at the instance of a private individual. 
There is at this moment a report of two committees of 
the House of Commons advising a change in the law 
which would reader it impossible for a private person 
to institute a criminal proceeding for a libel without 
the fiat of the Attorney-General of the day.—The 
Judge: Which would have been given in this case 
without doubt.—Mr. Russell: I should be glad if your 
Lordship could see that it was consistent with your 
sense of duty to allow this to be done—your Lordship 
directing, and Mr. Middlehurst agreeing, to pay such 
a sum as your Lordship thinks he ought to pay.—The 
Judge: But first of all we must have a verdict.—Mr. 
Russell: Your Lordship will not agree then.—The 
Judge: No, certainly not. Let those people who trade 
upon the characters of others, and who wish to make 
profit out of it, know that they cannot do it with im- 
punity. His Lordship then proceeded to address the 
jury. The jury found a verdict of guilty, and the de- 
fendant was fined £100. A correspondent suggests 
that the judge should have allowed the private settle- 
ment. We cannot agree. We think he was right.’’ 
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